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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Board exceed its statutory authority when 
it amended North Central’s certificate so as to require 
North Central, an unwilling carrier, to serve Ashland, 
Wisconsin on its Segment 1, Rockford, Dlinois on its 
Segment 5, and Marshfield and Appleton, Wisconsin on 
its Segment 10? 


2. Did ‘the Civil Aeronautics Board deprive North 
Central of a full and fair hearing and commit prejudicial 
error when it permitted representatives of its Bureau of 
Air Operations, a party to the proceeding below, to be 
present to the exclusion of all other parties at the con- 
fidential Board conferences during which this case was 
considered? 


8. Are the Board’s findings insufficient to allow this 
Court to properly perform its task of judicial review in 


the following respects: 


(a) ‘Are the Board’s findings self-contradictory? 


(b) Do the Board’s findings represent unexplained 
departures from prior established norms? 


(c) Did the Board fail to make findings on ma- 
terial and relevant contentions made by North 
Central? 
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ON PETITION FOR JUDICIAL REVIEW OF ORDERS 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


Petitioner, North Central Airlines, Inc., seeks review 
of orders of the respondent, Civil Aeronautics Board, 
granting to Ozark Airlines certain air route authorities 
sought by petitioner and also requiring petitioner to 
provide air service which petitioner has stated it is 
unwilling to provide. Petitioner is an air carrier holding 
a certificate of public convenience and necessity to engage 
in the air transportation of persons, property and mail 
over its Route No. 86. Petitioner is a Wisconsin cor- 
poration, having its principal offices at 6201 34th Avenue 
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South, Minneapolis 50, Minnesota. The jurisdiction of 
this Court is invoked under Section 1006 of the Federal 
Aviation Act of 1958, and Section 10 of the Administra- 
tive Procedure Act, 60 Stat. 243, 5 U.S.C.A. 1009. 


STATUTES INVOLVED 


The statutes involved are the Civil Aeronautics Act of 
1938, as amended, 52 Stat. 973 et seq., 49 U.S.C.A. 401 
et seq., the Federal Aviation Act of 1958, 72 Stat. 731 
et seq., 49 U.S.C.A. 1301 et seq., and the Administrative 
Procedure Act of 1946, 5 U.S.C.A. 1001 et seq., the perti- 
nent provisions of which are set forth in Appendix A, 
infra. 


STATEMENT OF THE CASE 


The Seven States Area Investigation, Docket No. 7454 
et al., is one of a series of major area route cases in 
which the Civil Aeronautics Board is reappraising the 
local air service patterns in the various sections of the 
United States. It was instituted by the Board’s Order 
No. E-9847, dated December 14, 1955 (Tr. 629) upon the 
petition of the states of North Dakota, South Dakota, 
Minnesota, Iowa, Nebraska, Wisconsin and Illinois. The 
purpose of the proceeding was to determine the local air 
service needs in the general area covered by the seven 
petitioning states. The Board found that the geographical 
area of the proceeding should be bounded by Chicago 
on the east, St. Louis and Kansas City on the south, 
Denver and Williston on the west, and the Canadian 
border on the north. By Order No. B-10100, adopted on 
March 20, 1956, the Board consolidated into the Seven 
States Area Investigation numerous applications for cer- 
tificates of public convenience and necessity and for 
amendment of certificates authorizing the transportation 
of persons, property and mail in the general territory 
described above (Tr. 150, 172, 192, 196, 200, 207, 211, 215, 
219, 223, 227, 231, 235, 239, 243, 247, 251, 255). Petitioner 
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requested authority inter alia to engage in the scheduled 
air transportation of persons, property and mail between 
the following city pairs: 


1. Chicago, Illinois and Minneapolis/St. Paul (here- 
inafter called the Twin Cities), Minnesota, via 
Davenport, Iowa-Moline, Illinois (hereinafter called 
the Quad Cities) and other intermediate points. 

. Des Moines, Iowa and the Twin Cities, via various 
intermediate points. 

. Omaha, Nebraska and Milwaukee, Wisconsin, via 
Des Moines, Iowa and Madison, Wisconsin and 
other intermediate points. 

While the Seven States Area Investigation was pend- 
ing, the Board consolidated all applications for the Twin 
Cities-Quad Cities route under Docket No. 7192 et al., 
and expedited that proceeding in order to select a carrier 
to provide the Twin Cities-Quad Cities service. North 
Central and Ozark were competitive applicants in the 


Quad Cities-Twin Cities Case. The Board granted Ozark 
the authority to provide such service (Docket No. 7192 - 
et al., Order No. E-11067 dated February 27, 1957) over 
the objection of North Central that such authority would 
prejudice its application in the Seven States Case for a 
Twin Cities-Chicago route, via Quad Cities. The Board 
said: 


“North Central’s request for Chicago-Quad Cities 
and for Quad Cities-Burlington-Quincy-St. Louis au- 
thorizations are under consideration in the Seven 
States Area Investigation, supra, and would not be 
prejudiced by Ozark’s temporary award which, by its 
terms, will not continue beyond 60 days after final 
decision in that case.’? (Supplemental Opinion and 
Order on Reconsideration, Quad Cities-Twin Cities 
Case, Order No. E-11342, dated May 17, 1957). 


Hearings were held and briefs were submitted to the 
examiner, Curtis C. Henderson. On December 13, 1957, 
the examiner issued his Initial Decision (Tr. 12458). 
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The examiner disregarded the Board’s assurance that | 
the decision in the Quad Cities-Twin Cities Case would 
not prejudice North Central’s application for a Twin 
Cities-Chicago route, via Quad Cities, when he based his 
recommendation that Ozark continue its Twin Cities-Quad 
Cities operation, principally on the grounds that Ozark 
was already in the market (Tr. 13094).* 


The examiner also recommended that North Central’s 
certificate of public convenience and necessity be amended 
so as to require North Central to serve Hau Claire, Wis- 
consin, Marshfield, Wisconsin, and Appleton, Wisconsin, 
on a segment between the terminal point Minneapolis/ 
St. Paul and the terminal point Milwaukee, Wisconsin, 
and to serve Ashland, Wisconsin as an intermediate point 
on its present Segment 1 between the terminal points 
Duluth, Minnesota/Superior, Wisconsin, and the inter- 
mediate point Ironwood, Michigan (Tr. 13152). North 
Central had not up to this time applied for any authority 
whatsoever to serve Marshfield, Appleton or Ashland, 
and it has not since requested such authority. North 
Central filed exceptions to the Examiner’s Initial Deci- 
sion with the Board and a brief in support thereof (Tr. 
13357 and 13922). In these exceptions and its brief to 
the Board, North Central advised the Board that it is 
unwilling to serve the cities of Appleton, Marshfield and 
Ashland (Tr. 13362, 13956, 13957). 


Oral arguments were held and the case was submitted 
to the ‘Board for decision. During the ensuing months 
from April 1958 until October 1958, the Board held a 


1 The examiner said: 


“Ini the Quad Cities-Twin Cities Case, supra, the Board ex- 
tended Ozark’s route No. 107 over a new segment between 
the! Quad Cities (Davenport, Iowa-Moline, Illinois) and Min- 
neapolis-St. Paul, via Cedar Rapids and Rochester, for a 
period of three years or until sixty days after final decision 
in the instant proceeding, whichever first occurs. Therefore, 
it appears that Ozark’s routes in general lie in this Iowa- 


5 


number of meetings at which it considered the various 
issues involved in this case and deliberated on its deci- 
sion. The minutes of these meetings reveal that several 
members of the Board’s Bureau of Air Operations were 
permitted to be present. The Bureau of Air Operations 
is a party to all competitive route proceedings before 
the Board and is represented by an attorney, known as 
the Bureau Counsel, and an economic analyst. It intro- 
duces exhibits, presents testimony, and submits briefs 
just as do the other parties involved. The Bureau takes 
definite positions as to the certification of routes and the 
selection of carriers in competitive proceedings. Among 
those present from time to time during meetings at 
which the Seven States Area Investigation was discussed 
were M. C. Mulligan, the Director of the Bureau of Air 
Operations; Irving Roth, the Associate Director (Domes- 
tic) of the Bureau of Air Operations; John Dregge, the 
Chief of the Routes Division; Dorothy Forbes, assistant 
for local service airlines to the Chief of the Routes Divi- 
sion. During one session on October 8, 1958, Cornelius 
Ryan of the Bureau of Air Operations was present. Mr. 
Ryan was the Bureau’s economic analyst assigned spe- 
cifically to this case and as such took an active part in 
preparing the exhibits, participating in the hearing as 
an adviser to Bureau Counsel, and testifying at the hear- 
ing. As the Bureau analyst, Mr. Ryan’s name appears 
on the Bureau of Air Operations’ exhibits (Tr. 10259). 
During the meeting of May 7, 1958, Irving Roth, the 
Associate Director (Domestic) of the Bureau, was given 
a carte blanche admission to attend the remainder of the 
meetings concerning the Seven States Area Investiga- 
tion. Although Mr. Roth had been present at two meet- 
ings prior to this time, he was thereafter present at all 


traffic market and that Ozark should be entrusted with pro- 
viding service which may be found to be required by the 
public convenience and necessity within this area.” 
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of the meetings except one during which the Seven States 
Case was discussed.” 


None of the other parties to this case were asked to 
participate in these Board meetings nor were they noti- 
fied that members of the Bureau of Air Operations were 
to be admitted. 


On December 8, 1958, the Board issued its Opinion and 
Order, No. B-13254, in this proceeding (Tr. 15250), in 
which it essentially followed the recommendations of the 
Bureau of Air Operations with respect to making perma- 
nent Ozark Airlines’ authority to engage in air transpor- 
tation between the Quad Cities and the Twin Cities via 
various intermediate points (Tr. 15425); selecting Ozark 
rather than North Central between Des Moines and the 
Twin Cities via various intermediate points (Tr. 425); 
and giving Ozark a temporary authority to provide serv- 
ice between Chicago and the Quad Cities (Tr. 15426). 
The Board also followed the Bureau’s recommendations 
in requiring North Central to serve the city of Ashland, 
Wisconsin as an intermediate point on its Segment 1 
between Duluth and Ironwood, and Eau Clair, Marshfield 
and Appleton, Wisconsin as intermediate points on a 
new segment (Segment 10) between Minneapolis and 
Milwaukee (Tr. 15423 and 15424). The Board did this 
in spite of North Central’s statements, in its exception 
to the Examiner’s Initial Decision and its brief to the 


2We are informed by members of the Board’s Minutes Section 
that no stenographic transcript is kept of meetings of the Board 
and that it is impossible to determine from the minutes or the 
stenographer’s shorthand notes whether any members of the Bu- 
reau of Air Operations participated actively in an advisory ca- 
pacity. The minutes do show, however, that the aforementioned 
members of the Bureau of Air Operations staff were present at 
the meetings. They also show that at least on two occasions 
(the meeting of May 8th and the meeting of October 8th), Mr. 
Roth in particular and the Bureau of Air Operations staff gen- 
erally were asked to supply for the Board’s use outlines and other 
studies relating to the Seven States Case. 
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Board, that it is unwilling to provide such service. The 
Board added insult to injury by including Rockford, Lli- 
nois as an intermediate point on North Central’s Seg- 
ment 5 (Tr. 15423). North Central had not applied for 
the authority to serve Rockford on this segment and 
believes that such an operation would be inefficient and 
uneconomical. Furthermore, the Board states with re- 
spect to Appleton, Marshfield and Rockford: 


‘“‘We anticipate that in operating the new route be- 
tween the Twin Cities and Milwaukee via Eau Claire, 
Marshfield and Appleton the carrier will be able to 
divert flights presently operating between the Twin 
Cities and Milwaukee via Eau Claire. On this basis 
we anticipate that the new service being authorized 
would not require any subsidy.’’ (Opinion, p. 97, 
footnote 122; Tr. 15368). 


* * * * 
“Rockford will integrate well with North Central’s 
present system. Since the service can be provided 
by North Central on some of its flights between 
Madison and Chicago with little additional flight 
mileage, we believe North Central should be able to 
provide such service at no additional cost to the 
Government.” (Opinion, p. 99; Tr. 15370). 
Not only has the Board certificated an unwiliing carrier 
to provide service it desires initiated, but it has deprived 
North Central of the opportunity to be reimbursed in 
the form of mail pay subsidy for any losses which the 
carrier may experience in effectuating the Board’s man- 
date. 


In certificating Ozark Airlines to operate over a Des 
Moines to Milwaukee route via Madison, Wisconsin and 
various other intermediate points, the Board violated its 
long-standing policy of refusing to certificate competition 
between subsidized carriers where that competition would 
prove detrimental to one or both of those carriers. 


North Central filed a timely petition for reconsidera- 
tion and advised the Board of its unwillingness to serve 
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Rockford, Illinois on the segment established by the 
Board. It reaffirmed its unwillingness to serve Ashland, 
Appleton and Marshfield (Tr. 15610-15615). It chal- 
lenged the Board’s certification of Ozark on the Des 
Moines-Twin Cities, Quad Cities-Twin Cities, Des Moines- 
Milwaukee, and Chicago-Quad Cities segments (Tr. 
15616-15621). It raised the question of the impropriety 
of the Board’s action in permitting members of the 
Bureau of Air Operations to be present during its meet- 
ings and discussions concerning the merits of the Seven 
States Area Investigation (Tr. 15621-15622). Subsequent- 
ly, on February 6, 1959 North Central filed a timely peti- 
tion with this Honorable Court for judicial review of 
Order No. E-13254. In support of this petition, North 
Central now submits this brief. On April 24, 1959, the 
Board issued its Order No. E-13787, denying North Cen- 
tral’s petition for reconsideration (Tr. 15868). 


STATEMENT OF POINTS 
The Civil Aeronautics Board erred as follows: 


1. In certificating North Central, an unwilling carrier, 
without statutory authority to provide air service to 
Ashland, Marshfield and Appleton, Wisconsin and to 
Roekford, Illinois. 


2. In permitting members of its Bureau of Air Opera- 
tions to be present during meetings at which it consid- 
ered the merits of this case and reached its decision, 
thereby depriving North Central of a full and fair 
hearing. 


3. In making vague and contradictory findings and in 
failing to make findings at all on material facts placed 
in issue by North Central which would be of such a 
degree of sufficiency as to allow this Court to properly 
perform the task of judicial review. 
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SUMMARY OF ARGUMENT 


1. The Board does not have the power to certificate 
an unwilling carrier. An administrative agency’s powers 
are limited to those granted by statute. Agencies have 
no powers which are not specifically granted in, or which 
cannot be fairly implied from, the language of their 
enabling statutes. There is no specific grant of power 
in the Civil Aeronautics Act of 1938 permitting the Civil 
Aeronautics Board to “extend’’ the route of an unwilling 
air carrier. The Board contends that this power can 
be fairly implied from the provisions of Section 401(h) 
of the Act which permit the Board to “alter, amend, 
modify or suspend” certificates of public convenience and 
necessity in whole or in part. 


The Board’s position is fallacious. If the words “alter, 
amend and modify” fairly imply the power to “extend,” 
grave doubts are placed on the constitutionality of Sec- 
tion 401(h). Such an interpretation would permit the 


Board to take from the shareholders and directors of the 
airline corporations without just compensation the prop- 
erty right of determining the scope of the corporations’ 
business. The Court should not interpret a statute in 
such a manner as to cast doubts upon its constitution- 
ality. The presumption is that Congress intended to 
enact a constitutional statute. 


The legislative history of the Civil Aeronautics Act 
reveals that Congress did not intend to give the Board 
the compulsory extension power. Preliminary bills which 
were the forerunners of the Civil Aeronautics Act pro- 
vided specifically for such powers. However, the Act as 
passed contained no such provision. In 1942, four years 
after the enactment of the Civil Aeronautics Act, the 
Board in its Annual Report complained that it did not 
have the power to compel route extensions on its own 
initiative. It stated that the ‘‘amendment’’ power of 
Section 401(h) is vague and carries with it a limited 
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concept. In 1943, the Board’s Chairman made similar 
statements while testifying before the House Committee 
on Interstate and Foreign Commerce. As late as 1943, 
therefore, even the Board did not contend that it had 
the power it alleges it has in this case. In 1944, an 
amendment to Section 401(h) of some 180 words was 
proposed in the House. This amendment contained the 
specific power to require a reasonable extension of a 
carrier’s routes if the Board found that such an exten- 
sion would be required by the public convenience and 
necessity. It was never adopted. Recently, when the 
Federal Aviation Act of 1958 was enacted to replace the 
Civil Aeronautics Act, Section 401(h) remained intact. 
The only change was one of designation from Section 
401(h) to Section 401(g). 


An examination of other statutes in pari materia un- 
covers significant evidence of the congressional intention. 
The Transportation Act of 1920 (amending the Inter- 
state Commerce Act), the Communications Act of 1934, 
the Federal Power Act of 1935, the Motor Carrier Act 
of 1935, and the Natural Gas Act of 1938 all contain 
specific: compulsory extension powers. Two of these 
acts, the Interstate Commerce Act and the Motor Carrier 
Aet, are recognized as the models for the Civil Aeronau- 
ties Act of 1938. One of them, the Natural Gas Act, was 
passed only two days before the Civil Aeronautics Act. 
We must assume that Congress was aware of the fact 
that it did not include in the Civil Aeronautics Act the 
extension powers which it granted in these other acts. 
The presumption is that Congress did not intend to give 
the Civil Aeronautics Board these powers. 


Additions of new mileage, although they may be in 
the form of amendments under Section 401(h), are in 
essence exercises of the general certificating powers con- 
ferred under Section 401(d). Before making such addi- 
tions, the Board is required to find that the carrier is 
“fit, willing and able” to properly perform the transpor- 
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tation authorized. Unless these three “conditions prece- 
dent” have been realized, the Board must not, by the 
terms of Section 401(d), grant the authorization. North 
Central is not willing to provide the service to Ashland, 
Marshfield, Appleton or Rockford on the segments cer- 
tificated. It has communicated that unwillingness to the 
Board. The Board is without statutory power to compel 
such service. 


2. The Board deprived North Central of a full and 
fair hearing when it permitted members of its Bureau 
of Air Operations, a party to the proceeding below, to 
be present during meetings at which it considered the 
merits of this case and reached its decision. The Bureau 
as a party participated actively in all the phases of the 
proceeding. It was represented by counsel at the hear- 
ing. It presented testimony and exhibits. It filed briefs 
to the examiner and the Board in which it took a posi- 
tion on the issues of selection of carrier and the certifi- 
eation of routes. For the Board to give the Bureau a 
preferred status by admitting it ex parte through its 
representatives to Board meetings is contrary to the con- 
cept of justice and fair play in administrative proceed- 
ings. Furthermore, this action by the Board violates 
Section 5(c) of the Administrative Procedure Act, which 
provides for a distinct separation of the adjudicating 
functions from the prosecuting functions in administra- 
tive agencies. The Board itself has condemned in its 
Economic Regulations such ex parte contacts between 
its members and members of its staff who participate in 
the hearings as witnesses or counsel. It has bound itself 
to the same standards of fidelity to propriety that char- 
acterize a court and its staff. In violating these statutory 
and regulatory principles, the Board has neglected to fill 
its obligation to ensure a full and fair hearing. It has 
thrown open the door to improper conferences and advice. 
Certainly such activities should not be sustained. 
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3. The grounds upon which an administrative agency 
acts must be clearly disclosed. It is an established prin- 
ciple that where the acts of an agency are not supported 
by sufficient findings, courts of appeals will reverse and 
remand the ease for further consideration by the agency. 
In this case the findings of the Board were insufficient 
in two general categories. In the first place, the Board 
did not make sufficient findings on a material issue raised 
by North Central. In the Quad Cities-Twin Cities Case, 
supra, the Board granted Ozark Airlines a Quad Cities- 
Twin Cities route over the objection of North Central 
that such authority would prejudice its application in 
the instant case for a Twin Cities-Chicago route, via the 
Quad Cities. In that case, the Board assured North 
Central that its application in the Seven States Case 
would not be prejudiced. Yet the examiner based his 
recommendation that Ozark’s Quad Cities-Twin Cities 
route be permanentized primarily on the finding that 
Ozark is already serving the market. In its brief to the 
Board and its petition for reconsideration, North Cen- 
tral asked the Board to explain such a finding and con- 
tended that Ozark’s incumbency should not be certified 
as a reason for selecting it over North Central in this 
case. The Board did not give a satisfactory explanation 
of the issue. Therefore, it is impossible for this Court 
to determine satisfactorily whether North Central’s ap- 
plication was given a fair comparative consideration with 
that of Ozark. 


Secondly, the Board made inconsistent findings without 
sufficient explanation. In the Quad Cities-Twin Cities 
Case, supra, where North Central contended that the 
Quad Cities-Twin Cities route was within its area of 
operation, the Board refused to utilize the area concept 
and decided for Ozark on the grounds that Ozark could 
provide greater beyond-segment benefits in terms of rev- 
enue passenger miles. Yet in this case the Board has 
relied on the area concept in selecting Ozark to serve 
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a Des-Moines-Twin Cities route. Furthermore, North 
Central has shown in the Seven States Case that it will 
provide more Quad Cities-Twin Cities beyond-segment 
service in terms of revenue passenger miles than will 
Ozark. The Board again chooses a different criterion 
in making Ozark’s Quad Cities-Twin Cities authority 
permanent. It now supports its decision with the finding 
that Ozark will serve more beyond-segment passengers, 
rather than revenue passenger miles. If the Board is 
using a double standard here its action is arbitrary and 
should be reversed. If it is not using a double standard, 
we are entitled to an explanation of its actions. Without 
such an explanation this Court cannot properly perform 
its task of judicial review. 


Persisting in its inconsistent path, the Board found 
that there is no need for additional Quad Cities-Chicago 
service, yet it certificated Ozark to provide more such 
service on its Segment 15. If no such additional service 


is needed, certainly neither North Central nor Ozark 
should be selected. If there is a need, North Central 
should be given comparative consideration with Ozark. 


The Board has also based its certification of Ozark 
over the Des Moines-Milwaukee segment on inconsistent 
findings. Madison is an intermediate point on this seg- 
ment and the Board’s authorization permits Ozark to 
compete with North Central on what is already a weak 
segment between Madison and Milwaukee. This is in- 
consistent with the Board’s prior holdings in other cases 
that it will not certificate harmful competition, especially 
where highly subsidized local service carriers are in- 
volved. This inconsistency is highlighted by the fact that 
the Board refused to certificate competition by North 
Central with United between Des Moines and Omaha, 
while on the other hand it authorized Ozark to compete 
with North Central and another carrier between Madi- 
son and Milwaukee. The Des Moines-Omaha route gener- 
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ates approximately ten times as much traffic as Madison- 
Milwaukee, but it is served by one less carrier. Obvi- 
ously such findings as these cannot be upheld. If they 
are not arbitrary, they are at least insufficient to support 
the Board’s decision. 


ARGUMENT 


I. The Civil Aeronautics Board Does Not Have the 
Power to Require North Central, An Unwilling 
Carrier, to Provide Air Service to Ashland, Marsh- 
field and Appleton, Wisconsin, and Rockford, IIli- 
nois. 


Because of the broad discretionary powers vested in 
administrative agencies there has always been a tendency 
on the part of these agencies to attempt to usurp au- 
thority and power greater than that granted in their 
enabling statutes. This tendency has been the problem 


child of the courts since the maturity of administrative 
law. The courts have long established and clearly de- 
fined the rule that an administrative agency’s authority 
is not plenary. Its powers are limited to those granted 
it by statute. Interstate Commerce Commission v. Cin- 
cinnati, New Orleans and Texas Pacific Railway Co., 167 
U.S. 479 (1897); Arrow-Hart and Hegeman Electric Co. 
v. F.T.C., 291 U.S. 587 (1934). The courts have been 
quick to strike down any action of an administrative 
agency which they consider outside of the scope of the 
enabling statute and contrary to the constitutional rights 
of the aggrieved party. Such a case was I.C.C. v. Oregon- 
Washington Railroad Co., 288 U.S. 14 (1933). There, the 
Supreme Court came across a problem strikingly similar 
to the one which exists in relation to North Central in 
this case. The I.C.C. had ordered the railroad to build 
a 185 mile extension to its line. Section 21 of the Trans- 
portation Act gave the Interstate Commerce Commission 
the express authority to require a carrier “to extend its 
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line or lines.” The Supreme Court said, in reversing the 
decision of the Commission: 


“The railroads, though dedicated to public use, re- 
main the private property of their owners, and their 
assets may not be taken without just compensation. 
. .. State courts have uniformly held that to require 
extension of existing lines beyond the scope of the 
carrier’s commitment to the public service is a tak- 
ing of property in violation of the Federal Consti- 
tution. The decisions of this Court will be searched 
in vain for the announcement of any principle of 
constitutional interpretation which would support the 
order of the Commission. . . . Such a compulsion im- 
poses upon the carrier and its property “burdens that 
are not incident to its enjoyment.’” (288 U.S. 14, 40). 


Despite the pronouncement in the Oregon-Washington 
Case, supra, and despite the provisions of the Fifth 
Amendment to the United States Constitution, the Civil 
Aeronautics Board seeks to deprive North Central of 
the essential property right to determine the scope of its 
activities and to make decisions affecting the operation 
of its business. 


From whence does the Board get this power which it 
proclaims it has? It alleges that Section 401(h) of the 
Civil Aeronautics Act of 1938 is the source of its power 
to foster unwanted cities on an unwilling carrier. Sec- 
tion 401(h) provides as follows: 


“The Board, upon petition or complaint, or upon its 
own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require.” 


There is no express provision in the Act granting the 
Board the power to “extend” the route of an unwilling 
carrier. Furthermore, such a power cannot be reason- 
ably implied from the words of the statute. 


Congress gave the carriers the right to apply for routes 
which they consider, in their good business judgment, 
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will further the interests of the carrier and the inter- 
ests of the public. In order to safeguard the interest of 
the public, Congress gave the Civil Aeronautics Board 
the power to determine whether or not the award of these 
routes would be consistent with the public convenience 
and necessity. It made sure that the Board’s powers 
would be supervisory by permitting the Board to alter, 
amend and modify the certificates of the carriers and 
to suspend them in whole or in part where necessary. 
Certainly, it was not the intention of Congress to permit 
the Board to take upon itself the operation of the airlines 
or to make decisions which theretofore had been made 
by the stockholders and directors in the ordinary course 
of carrying on the air transportation business. Section 
401(h) litself indicates the true intention of Congress. The 
Board contends that the words “alter, amend and modify” 
must include the power to “extend.” If this is so, must 
it not also include the power to “suspend”? Yet Con- 
gress saw fit to specifically grant the power to “suspend.” 
We must assume, therefore, that the words “alter, amend 
and modify” are not all-inclusive. If they had included 
the power to suspend, there would have been no necessity 
to specifically include such powers. It is unrealistic to 
assume that Congress was so haphazard in enacting Sec- 
tion 401(h) as to specify certain powers and then in- 
clude the words “alter, amend and modify” as a catch-all 
clause ‘to furnish the Board with all of the powers not 
specifically granted. 


Congress did not include the specific power to “extend” 
in Section 401(h) because it did not wish the Board to 
have such a power. This was emphasized by the fact 
that a number of statutes which were enacted prior to the 
passing of the Civil Aeronautics Act specifically granted 
administrative agencies power to extend. Yet Congress 
chose to deny the Civil Aeronautics Board this power. 
For example, the Transportation Act of 1920 included 
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in the Interstate Commerce Act, Paragraph 21 of Sec- 
tion 1, as follows (Chapter 91, Section 402(21), 41 Stat. 
478, 49 U.S.C. Section 1(21)): 


“(21) The Commission may, after hearing, in a pro- 
ceeding upon complaint or upon its own initiative 
without complaint, authorize or require by order any 
carrier by railroad subject to this Act, party to such 
proceeding, to provide itself with safe and adequate 
facilities for performing as a common carrier its car 
service as that term is used in this Act and to extend 
its line or lines; provided that no such authorization 
or order shall be made unless the Commission finds, 
as to such extension, that it is reasonably required 
in the interest of public convenience and necessity, or 
as to such extension or facilities that the expense 
involved therein will not impair the ability of the 
carrier to perform its duty to the public.” * 


The Communications Act of 1934, 48 Stat. 1076, 47 U.S.C. 
Section 204(d), the Federal Power Act of 1935, 49 Stat. 
853, 16 U.S.C. Section 8$24(f), and the Motor Carrier 
Act of 1935, Section 208(a), 49 Stat. 552, 49 U.S.C. 308(a), 
all contain similar provisions for compulsory extension 
or enlargement by the respective administrative agency. 
It is especially significant that the Motor Carrier Act 
and the Interstate Commerce Act contain such provisions 
since these were the acts which were the models for Con- 
gress in drafting the Civil Aeronautics Act of 1938. See 
Acquisition of Marquette by TWA, 2 CAB 409, 412 (1940). 
Only two days before enactment of the Civil Aeronautics 
Act, Congress passed the Natural Gas Act which con- 
tained the following provision (Chapter 556, Section 7(a), 
52 Stat. 824, 15 U.S.C. 717(£) (a): 


3 This was the provision which the Supreme Court held in the 
Oregon-Washington Case, supra, was not sufficient to give the 
Commission the power to require a railroad to extend its lines. 
Certainly, if that action by the Commission under the specific au- 
thority to extend was so suspect in the Oregon-Washington Case, 
the action of the Civil Aeronautics Board in this case where the 
Act had no such specific provision would be even more tenuous. 
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“Whenever the Commission after notice and oppor- 
tunity for hearing, finds such action necessary or de- 
sirable in the public interest, it may by order direct 
a natural-gas company to extend or improve its trans- 
portation facilities, to establish physical connection 
of its transportation facilities with the facilities of, 
and sell natural gas to, any person or municipality 
engaged or legally authorized to engage in the local 
distribution of natural or artificial gas to the public, 
and’ for such purpose to extend its transportation 
facilities to communities immediately adjacent to such 
facilities or to territories served by such natural-gas 
company, if the Commission finds that no undue bur- 
den will be placed upon such natural-gas company 
thereby; provided, that the Commission shall have 
no authority to compel the enlargement of transporta- 
tion facilities for such purposes, or to compel such 
natural-gas company to establish physical connec- 
tion or sell natural gas when to do so would impair 
its ability to render adequate service to its custom- 
ers.” 


Prior to the enactment of the Civil Aeronautics Act, 
therefore, Congress had passed no less than five statutes 
granting Federal administrative agencies compulsory ex- 
tension powers. It had done so in each instance in clear 
and specific language. Two of these acts were used as 
models for the Civil Aeronautics Act and one of them 
was passed only two days prior to the enactment of the 
Civil Aeronautics Act. In the enactment of a statute 
earlier acts on the same subject are generally presumed 
to have been in the knowledge and view of the legisla- 
ture which is regarded as having adopted the new statute 
in the light thereof and with reference thereto. St. Louis 
LM. & S.B. Co. v. United States, 251 U.S. 198. We must 
conelude, therefore, that Congress omitted the compulsory 
extension provisions from the Civil Aeronautics Act by 
design. 


Early drafts of the legislation which eventually evolved 
into the Civil Aeronautics Act contain compulsory ex- 
tension provisions similar to those in the five acts named 
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above. They set out these compulsory extension provi- 
sions in clear and definite language.* However, no such 
specific compulsory extension was included in the Civil 
Aeronautics Act as enacted. Contrast the early draft 
provisions contained in Appendix B with Section 401(h) 
of the Civil Aeronautics Act. The language of Section 
401(h) is vague and general as compared to these other 
bills. 

As late as 1942 and 1943, the Board itself did not be- 
lieve it had the power which it alleges it has in this 


ease. In its Second Annual Report to Congress, dated 
November 14, 1942 (at p. 15), the Board stated as follows: 


“The power to initiate new routes—The Act does not 
now give the Board the power to initiate the estab- 
lishment of new routes for air transportation services 
where applications therefor are not first filed by pri- 
vate individuals or companies, although the Board 
has power under Section 401(h) of the Act to require 


‘amendments’ to certificates on its own initiative, 
without application of the carrier after notice and 
hearing. The word ‘amendment’ is vague and carries 
with it a limited concept. Consequently, it has been 
argued that the Act now appears to contemplate that 
the Board shall await the filing of applications in 
order to authorize a substantial new service. If the 
Board is to develop air transportation in such a 
manner as to keep pace with the requirements of 
national defense and our general national interests, 
it must be given the power to institute proceedings 
upon its own initiative for the purpose of determin- 
ing that particular routes not then in operation should 
be established. The existence of such a power in the 
Board is particularly important with respect to in- 
ternational routes. Section 401(n) authorizes the 
Postmaster General to certify to the Board that new 
routes are required for the transportation of mail. 
Congress, therefore, has already decided that it is 
sound policy to provide for a power in the Govern- 


4 The text of these early drafts is set forth in Appendix B. 
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ment to initiate proceedings with respect to the estab- 
lishment of new mail routes, and the need is equally 
clear for such a power with respect to the establish- 
ing of all new routes.” (Emphasis supplied). 


On February 2, 1943, the Chairman of the Board Pogue, 
while testifying before the House Committee on Inter- 
state and Foreign Commerce (hearings on H.R. 1012, pp. 
44-45) made a similar statement. The fact that the Board 
asked Congress for the specific power to compel exten- 
sions and the fact that it had not prior to 1944 taken 
upon itself the use of any such power are certainly sig- 
nificant in the determination of whether that power was 
actually conferred by the Civil Aeronautics Act of 1938. 
See F.T.C. v. Bunte Bros., Inc., 312 U.S. 349, 352 (1941). 


In 1944, an amendment to Section 401(h) of the Civil 
Aeronautics Act was proposed (H.R. 3420, 78th Cong., 
pp. 44-45). The first subdivision of the proposed amended 
section is couched in almost identical language with the 
present Section 401(h). An addition of some 180 words 
sought to give the Board the compulsory extension power 
which it now says it has. This addition reads as follows: 


“(3) The Commission, upon petition or complaint, or 
upon its own initiative, after notice and opportunity 
for hearing, may by order require any air carrier 
to make reasonable extension of its existing system 
if the Commission finds that such extension is re- 
quired by the public convenience and necessity or 
for the maintetnance of cooperative relationships be- 
tween the United States and any foreign country or 
otherwise to further national policy, and that the ex- 
pense involved will not impair the ability of such 
air carrier to perform its duty to the public under 
its existing certificate or certificates, and such order 
shall provide for such amendment of the certificate 
or certificates held by such air carrier as may be 
necessary because of such extension: provided, how- 
ever, that if the Commission requires any air carrier 
to extend its service in air transportation otherwise 
than between points in the continental United States 
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(not including Alaska) it shall issue its order mak- 
ing such requirement only under such conditions as 
will guarantee to such carrier a reasonable compensa- 
tion for the service it is so required to perform.” 


Further evidence of Congressional intention not to grant 
the Board the power of compulsory extension is derived 
from the fact that this addition was never adopted by 
Congress. Section 401(h) has remained intact since its 
enactment with the original Civil Aeronautics Act in 1938, 
despite the persistent pleas of the Board that it be 
amended. In 1958, Congress passed a new Act, the Fed- 
eral Aviation Act, regulating air transportation in the 
United States. Section 401(g) of the Federal Aviation 
Act is identical to Section 401(h) of the Civil Aeronautics 
Act. Even to this date Congress has not seen fit to grant 
the Board the compulsory extension power. 


The Board in 1944, having lost in its attempt to pro- 
mote legislation giving it the power to compel route ex- 
tension, sought other methods to achieve its ends. In 
the Panagra Terminal Investigation, 4 CAB 670 (1940), 
it proclaimed in itself the very power which Congress 
has denied it. It chose to disregard the majority opinion 
of the Supreme Court in I.C.C. v. Oregon-Washington 
Railroad Co., supra, by using Section 401(h) of the Act 
as authority to order an unwilling carrier to serve a 
route which that carrier had not undertaken to serve.® 
In taking this action, the Board violated the following 
principles of statutory construction which were applied 


5 The Oregon-Washington Case Opinion states (288 U.S. at 39): 


“The cases above cited dealing with the powers of state 
authority in the matter of extensions of lines and service, 
furnish a background which must have been in the minds both 
of the Commission and of the Congress at the time of the 
passage of the Transportation Act. Those decisions show 
that due process is denied by requiring service which goes 
beyond the undertaking of the carrier.” 
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by the Supreme Court in the Oregon-Washington Case, 
supra: 


(1) That a statute should be construed “. . . if fairly 
possible, so as to avoid not only the conclusions that it 
is unconstitutional, but also grave doubts upon that 
score” (288 U.S. at 40). 


(2) That provisions granting the power to invoke com- 
pulsory extensions are of doubtful constitutionality, and 
must be construed narrowly. 


Fortunately, an administrative agency cannot provide 
itself by administrative proceeding with power which it 
does not have by virtue of statute. The jurisdictional 
question raised herein as it relates to the Civil Aero- 
nautics Board has never been decided by the courts. Ju- 
dicial review was requested in the Panagra Terminal 
Case, swpra, but the case was decided on other grounds. 


The Panagra Terminal decision is a bad decision. As 
one bad apple in the barrel spreads decay to the others, 
one bad decision of the Board breeds others. The Board 
has cited the Panagra Terminal Case in its opinion on 
reconsideration in this case (Tr. 15874-15875) and sev- 
eral others as authority for the principle that it has the 
power to make compulsory extensions to an unwilling 
carrier. Braniff Airways, Inc.-Service to Fairmont and 
Fort Dodge Case, Docket No. 4052 et al., Order No. 
B-9198, dated May 11, 1955; Braniff Route Extension In- 
vestigation, Docket No. 7927, Order No. E-10425, dated 
June 29,1956. We ask that this Honorable Court remedy 
the blight upon Board proceedings caused by the Panagra 
Terminal decision and define for the Board the extent 
of its powers under Section 401(h). 


Aside from the question of whether or not Section 401 
(h) grants the Board the power to “extend” that section 
is limited by another section of the Act. Section 401(d) 
provides that the Board shall issue a certificate covering 
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a route applied for “if it finds that the applicant is fit, 
willing and able to perform such transportation prop- 
erly ...” (Emphasis supplied). The Board itself has 
recognized that additions of new mileage, although they 
may be in the form of “amendments” under Section 401(h) 
are, in essence, exercises of the general certificating power 
conferred in Section 401(d) and that the requirement of 
a finding of fitness, willingness and ability is necessary. 
Pennsylvania-Central Airlines Corp.-Certificate of Public 
Convenience and Necessity, 2 CAB 275, 285 (1940); Pan 
American Grace Certificate of Public Convenience and 
Necessity, 2 CAB 301, 314 (1940). The Board in this 
instant case gave lip service to this principle when it 
said, even though North Central had expressed unwill- 
ingness to accept some of the Board’s authorizations: 


“We further find: 


“1. That Frontier, North Central and Ozark are 
each citizens of the United States within the meaning 
of the Act and are fit, walling and able to properly 
perform the transportation hereinabove authorized 
to be performed by each of them and to conform to 
the provisions of the Act and the Board’s rules, reg- 
ulations and requirements thereunder.” (Opinion, p. 
156 and 157; Tr. 15427-15428) (Emphasis supplied). 

The Board is bound by the congressional mandate that 
it shall not certificate any carrier unless that carrier is 
fit, willing and able. Willingness is given the same stand- 
ing in the Act as fitness and ability. Certainly the Board 
would not attempt to certificate a carrier to provide a 
given service if that carrier were ill-equipped or finan- 
cially unable to provide that service. Why, then will it 
not give “willingness” the same status? North Central 
has informed the Board unequivocally that it is unwilling 
to serve the Wisconsin cities of Marshfield, Appleton 
and Ashland and the Illinois city of Rockford. With 
this in mind, how can the Board find, as it did find, that 
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North Central is “willing”? The essential element of 
willingness is missing. Therefore, the statutory prerequi- 
sites to the certification of additional mileage have not 
been realized and the Board is powerless to act. 


In an attempt to strengthen its position that it has the 
authority to compel North Central to serve the subject 
cities, the Board cites Western Airlines v. CAB, 196 F.2d 
933 (9th Cir., 1952), cert. den. 344 U.S. 875; United Air- 
lines v. CAB, 198 F.2d 100 (7th Cir., 1952) ; Intra-Alaska 
Case, Docket No. 6093, Order No. E-13376, issued January 
14, 1959 (Tr. 15875). None of these cases have efficacy 
in solving the problem at hand. They all involve the 
Board’s power to take away authorities which it has pre- 
viously granted. We have no quarrel in this case with 
the issue as to whether or not the Board has the power 
to suspend or revoke certificates in whole or in part. 
Section 401(h) specifically includes the power to “sus- 
pend.” It would seem logical that he who giveth may 
taketh away. But such matters are irrelevant to the is- 
sues in this case. In fact, in the United Airlines Case, 
supra, the Court very carefully pointed out that it was 
considering only the Board’s power to “suspend” and re- 
fused to consider the question as to what limitations might 
exist on ithe Board’s power to “alter, amend and modify.” 
There the Court said: 


“Although we have discussed the power of the Board 
to alter, amend and modify, we wish to emphasize 
that' we do not intend to indicate the limitations or 
the extent of the Board’s authority under those pro- 
visions. It was necessary to discuss them somewhat 
because the power of the Board to suspend appeared 
in the same sentence of the statute. The only matter 
before us for decision is whether the Board exceeded 
its authority in entering the orders to temporarily 
suspend United’s operation at the several cities.” 
(198 F.2d at 108 and 109). 


The United Case, supra, does, however, support North 
Central’s contention that if Congress had intended to in- 
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clude in the Civil Aeronautics Act the power of compulsory 
extension it would have done so in unequivocal terms 
rather than choosing the haphazard method of including 
such an important power by implication under the au- 
thority to “alter, amend and modify.” At 198 F.2d 108, 
the Court said, in discussing’ whether or not the Board 
has the power to revoke a certificate: 


“We agree that the power of the Board to ‘suspend’ 
does not include the power to ‘revoke.’ Had Congress 
intended to grant the power to revoke, other than as 
set forth in Section 401(h) for the violation of orders 
and regulations, it could have said so exactly as it 
did in Section 402(a) in referring to foreign air car- 
rier permits.” 


Similarly, had Congress intended that the Board have 
the power to extend unwilling carriers, it would have 
included such a power specifically in the Act. 


The Board also attempts to refute North Central’s 
contention that the certification of an unwilling carrier 
is in controvention of an essential property right of that 
carrier (the right to determine the scope of its activities) 
without due process of law. For this purpose it cites 
Section 401(i) of the Federal Aviation Act of 1958,° which 
states that no certificate shall confer any property right 
in the certificate holder (Tr. 15875). Section 401(i), how- 
ever, applies only to rights which are granted by the 
Board in a certificate of public convenience and neces- 
sity. The property right which we contend has been 
violated in this case is one which is inherent in every 
corporation. It is not a right which is granted by the 
Board. It is not conferred by certificate of public con- 
venience and necessity. It arises from the very essence 
of corporate existence, and comes into being at the time 
the corporation is formed. 


6 Section 401(i) of the Federal Aviation Act is identical with 
Section 401(j) of the Civil Aeronautics Act. 
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YI. The Board Deprived North Central of a Full and 
Fair Hearing When It Permitted Members of Its 
Bureau of Air Operations, A Party to the Pro- 
ceeding Below, to be Present During Meetings at 
Which It Considered the Merits of This Case and 
Reached Its Decision. 


By permitting members of its Bureau of Air Opera- 
tions to be present during the meetings at which it con- 
sidered the merits of this case, the Board violated North 
Central’s fundamental right to a full and fair hearing 
and the provisions of the Administrative Procedure Act, 
Section 5(¢), which provides for the distinct separation 
of the functions of the adjudicatory from the prosecuting 
sections of the agency. The Bureau of Air Operations 
was a party to the Seven States Area Investigation. It 
actively participated in all phases of the proceeding be- 
low. After the hearing it took a well-defined position on 
the issues involved, including the question of the selec- 
tion of carriers to provide the proposed services. The 
Bureau properly used its status as a party to attempt to 
influence by brief, exceptions and a statement in lieu of 
oral argument (Tr. 2281, 13453, 14511) the decision of 
the Board in favor of its recommendations. The Board 
then gave the Bureau a preferred status by permitting 
its representatives to attend the Board meetings. This 
in itself was contrary to the Board’s Economic Regula- 
tions. Section 300 of these Regulations provides as 
follows: 


“Section 300.1 Judicial Standards of Practice. In 
many respects the functions of the Board are sim- 
ilar| to those of a court and parties to cases before it 
and those who represent such parties are expected 
to conduct themselves with honor and dignity. By 
the same token, the members of the Board and those 
of its employees who participate with the Board 
members in the determination of cases upon the rec- 
ordi are expected to conduct themselves with the same 
fidelity to standards of propriety that characterize a 
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court and its staff. The standing and effectiveness 
of the Board are in direct relation to its observance, 
that of its staff and the parties and attorneys appear- 
ing before it, of the highest standards of judicial and 
professional ethics. 

“Section 300.2 Hearing Cases; Improper Influence. 
It is essential in cases to be determined after notice 
and hearing and upon a record that the Board’s ju- 
dicial character be recognized and protected. In such 


cases: 
* * * * 


“(b) It is likewise improper that there be any pri- 
vate communication on the merits of the case 
to a member of the Board or to the examiner 
in the case by any members of the Board’s 
staff who participate in the hearing as wit- 
nesses or as counsel.” 

The Board and its staff are bound to the same standards 
of fidelity to propriety that characterize a court and its 
staff. Ea parte conferences and contacts in judicial 
tribunals are improper, e.g. Root Refining Company Vv. 
Universal Oil Products Company, 169 F.2d 514, 534-535, 
540-541 (3rd Cir. 1948). Certainly this Court would not 
permit one of the parties to this case, or any other case 
for that matter, to be present at the time it discusses 
the merits and reaches its decision. 


The Supreme Court, in Morgan, et al. v. U. S. et a, 
304 U.S. 1 (1938), set out principles which should have 
governed the Board’s action in the Seven States Case 
when it said: 


“Congress, in requiring ‘full hearing’ had regard to 
judicial standards . . . not in any technical sense 
but with respect to those fundamental requirements 
of fairness which are of the essence of due process 
a ° proceeding of a judicial nature.” (304 U.S. at 


The Morgan Case, supra, involved essentially the same 
problem which exists in this case. ‘There, after hearing, 
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the Secretary of Agriculture conferred ex parte on the 
merits of the case with members of his staff who had 
actively participated in the proceeding below. The Su- 
preme Court held that such improper conferences had 
deprived the other parties of a full and fair hearing and 
thereby vitiated the proceeding. 


Recently this Court has also rendered a decision of 
monumental importance affecting the right to a full and 
fair hearing in administrative proceedings. Judge Pretty- 
man, in writing the Opinion of the Court in Trans-World 
Airlines, Inc. v. CAB, 102 U.S.App.D.C., 254 F.2d 90, 91 
(1958), said: 


“It is plain that in this statute Congress contemplated 
an adjudicatory proceeding and conferred upon the 
Board in this respect quasi judicial functions. The 
fundamental requirements of fairness in the perform- 
ance of such functions require at least that one who 
participates in a case on behalf of any party, whether 
actively or merely formally by being on pleadings or 


brief, take no part in the decision of that case by 
any tribunal on which he may thereafter wit.” 


The Board’s staff informs us that the presence of these 
Bureau members was sterile and that these people did 
not participate in the meetings in an advisory capacity. 
It says that by established Board policy such representa- 
tives of the Bureau may not be present when instructions 
are given in formal proceedings except that they may be 
present as observers only for the purpose of better un- 
derstanding policy deliberations by special permission of 
the Board on a case to case basis.” 


7 Appendix C contains a letter from Miss Mabel McCart, Act- 
ing Secretary of the Board, to the attorneys for Frontier Airlines. 
When North Central first asked for permission to inspect the 
Board’s minutes, it was told that the Board would supply it with 
the same information furnished Frontier. Thereafter a copy of 
the letter to Mr. Rasenberger was sent to counsel for North Cen- 
tral. Later the Board permitted counsel for North Central to 
inspect the minutes of the meetings at which the Seven States 
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It may well be that the Bureau members did not ac- 
tively participate. We have no way of knowing this since 
stenographic transcripts of Civil Aeronautics Board meet- 
ings are not made. However, the very presence at these 
meetings of a party to the proceeding to the exclusion of 
all other parties is noxious to the concept of justice and 
fair play in administrative proceedings. An adminis- 
trative agency has an even greater responsibility than a 
trial court to see that a full and fair hearing is provided 
since the agency is vested with a broad discretionary 
power. Ohio Bell Telephone Company v. Public Utilities 
Commission, 301 U.S. 292, 304 (1937). Oftentimes admin- 
istrative expertese alone will suffice for a reason for an 
agency’s action. Therefore, any outside influence which 
may tend to distract the Board’s attention from the 
record of the proceeding must be excluded. The presence 
in the room of one of the parties during deliberation 
on the merits is such an influence. 


Furthermore, the presence of the Bureau of Air Op- 
erations in such meetings is a dangerous precedent. It 
opens the door to ex parte conferences and advice. This 
is particularly true in the light of the fact that no steno- 
graphic transcript is kept. Other parties are unable to 
determine the part which the Bureau plays in these 
meetings. 


The Board in this case accepted the recommendations 
of the Bureau with respect to the selection of Ozark to 
provide Des Moines-Twin Cities, Quad Cities-Twin Cities, 
and Quad Cities-Chicago service. It also accepted the 
Bureau’s recommendation that North Central be required 


Case was discussed. Please note that the first meeting listed in 
the letter contained in Appendix C is May 7, 1958. The minutes 
reveal as we have stated in the Statement of the Case (pp. 5 & 6, 
supra) that Bureau members were present at several meetings 
prior to the May 7th meeting. They also reveal that members of 
the Bureau other than those listed in the letter were present at 
such meetings. 
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against its will to serve Marshfield, Appleton and Ash- 
land. North Central, therefore, contends that the Bu- 
reau’s presence at the meeting is at the very lease suspect. 


Ill. The Civil Aeronautics Board Did Not Make Suf- 
ficient Findings of Fact to Allow This Honorable 
Court to Properly Perform the Task of Judicial 
Review. 


A. The Grounds Upon Which an Administrative 
' Agency Acts Must Be Clearly Disclosed. 


The Administrative Procedure Act imposes upon a re- 
viewing court the obligation of setting aside agency 
actions, findings and conclusions found to be arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law. Section 10(e)(1), Administrative 
Procedure Act [5 U.S.C. §1009]. The administrative 
agency must set out sufficient findings to enable the court 
to properly fulfill its obligation. The majority opinion in 


S.E.C. v. Chenery, Inc., 318 U.S. 80, 94 (1943), stated as 
follows: 


“The orderly functioning of the process of review 
requires that the grounds upon which the adminis- 
trative agency acted be clearly disclosed and ade- 
quately sustained.” 


This Court established a standard for sufficiency of find- 
ings in ‘proceedings under the Civil Aeronautics Act of 
19388% in Lake Central Airlines, Inc. v. CAB, 99 US. 


App.D.C. 226, 239 F.2d 46 (1956), where it stated: 

“ . each primary ground advanced for the award 

to North Central was factually analyzed and dis- 

cussed in sufficient detail to enable the Court com- 

letely to review it with comprehension of the 
oard’s basis for its action.” 


8 Section 1005(f) of the Civil Aeronautics Act of 1938, 52 Stat. 
1023, 49 U.S.C. 645, requires that 
“Every order of the authority shall set forth the findings of 
fact upon which it is based. . .” 
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Where the Board has not adhered to this standard of 
sufficiency of findings, the Court has vacated the Board’s 
order and remanded the cause for further proceedings 
not inconsistent with the Court’s opinion. See Greens- 
boro-High Point Airport Authority v. CAB, 97 U.S.App. 
D.C. 358, 231 F.2d 517 (1956). 


In this case the Board has made findings which are 
inconsistent with each other and with the prior estab- 
lished norms of the Board. It has also failed to make 
findings on material facts and issues raised by North 
Central. The errors give the Board’s findings such a 
degree of insufficiency as to make it impossible for the 
Court to properly review this case. 


B. The Board Failed to Make Sufficient Findings on 
a Material Issue Which Was Raised by North 
Central. 


Section 8(b) of the Administrative Procedure Act, 60 


Stat. 242, 5 U.S.C. 1007, provides that the ‘‘record” shall 
show the ruling of the administrative agency upon each 
finding and conclusion or exception presented. In re 
United Corporation, 249 F.2d 168 (3rd Cir. 1957) inter- 
preted this provision when it said: 


“The final order of an administrative agency must 
include findings and conclusions upon all material 
issues presented on the record. The reasons or basis 
for the decision must also be clearly enunciated. 
This principle is well-established in law and was 
expressly codified by Section 8(b) of the Administra- 
tive Procedure Act.” 


In this case, however, the Board has failed to make find- 
ings on a material issue raised by North Central. Its 
findings are, therefore, insufficient in that they do not 
reveal a factual analysis with respect to the material 
differences between the competitive applicants as re- 
quired in the case of Johnston Broadcasting Company v. 
F.C.C., 85 App.D.C. 40, 175 F.2d 351 (1949). 
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In the Quad Cities-Twim Cities Case, supra, the Board 
granted Ozark a Quad Cities-Twin Cities route over the 
objection of North Central that such authority would 
prejudice its application in the Seven States Case for a 
Twin Cities-Chicago route via the Quad Cities. ‘The 
Board assured North Central that its application in the 
Seven States Case would not be prejudiced (See p. 
3, supra). Despite this pronouncement by the Board, 
the examiner in this case partially based his recommenda- 
tion that Ozark be certificated permanently between Chi- 
eago and the Twin Cities on the grounds that Ozark is 
presently serving the Quad Cities-Twin Cities route. 
North Central raised this issue before the Board in its 
brief (Tr. 13926-13927). The Board did not make find- 
ings on this material issue in its Order No. E-13254. 
This is a fact which the Board admits on page 105 of its 
opinion (Tr. 15376), where it says: 


“North Central claims that the examiner improperly 
based his selection solely on the grounds that Ozark 
already operates the route and that the route, as an 
‘Iowa route’ integrates best with Ozark’s system 
without giving any consideration to any of the fac- 
tors in North Central’s favor from an extension of 
this route to Chicago. However, even if we accept 
North Central’s contentions in this regard, we would 
not select North Central to operate this route.’’ 
By these words, the Board has admitted the error of the 
examiner but refuses to discuss it. We believe that the 
question is one of considerable weight and that it should 
have been attributed some explanation in the Board’s 
opinion. The issue is whether or not the Board gave 
comparative consideration to mutually exclusive appli- 
cations as required by Ashbacker Radio Corporation v. 
F.C.C., 326 U.S. 327 (1945). If there was no such com- 
parative consideration, North Central was deprived of 
a full and fair hearing and the Board’s action should be 
reversed. 
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C. The Board’s. Findings Are Inconsistent and Are 
Therefore Insufficient. 


The findings of an administrative agency which are 
inconsistent with other findings in the same opinion do 
not establish sufficient grounds upon which an appellate 
court may properly perform its task of judicial review. 
Greensboro-High Point Airport Authority v. CAB, supra. 
Moreover, where the Board makes unexplained depar- 
tures from norms which it has established in prior cases, 
its findings are insufficient. Secretary of Agriculture 
v. U. S., et al., 347 U.S. 645 (1945); McKay v. Wahlen- 
mater, 96 U.S.App.D.C. 313, 226 F.2d 35 (1955). Where 
an administrative agency adopts different standards for 
similar situations it acts arbitrarily. NZRB v. Mall Tool 
Company, 119 F.2d 700 (7th Cir. 1941); Hall, et al. v. 
F.C.C., 99 U.S.App.D.C. 86, 237 F.2d 567 (1956). The 
Board in this ease has made such inconsistent findings. 


1. The Board Has Based the Certification of Ozark 
Between the Quad Cities and the Twin Cities and 
Between Des Moines and the Twin Cities on In- 
consistent Findings. 


In certificating Ozark over the Des Moines-Twin Cities 
route, the Board relied on the long-established concept 
that local service carriers are authorized to serve indi- 
vidual homogeneous marketing areas. In making that 
award, the board said (Tr. 15386) : 


“QOzark’s main advantage, as we see it, rests on the 
excellent integration of this segment with other 
Ozark operations in this area. Ozark already oper- 
ates at Des Moines, Fort Dodge and Mason City, 
roviding service to these cities in an east-west 
irection over the Chicago-Sioux City and Des 
Moines-Peoria routes. In addition, Ozark is being 
awarded in this proceeding a new Des Moines-Chi- 
cago route, via Jowa City and Clinton as well as a 
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Quad Cities-Twin Cities route, via Rochester, Water- 
loo and Cedar Rapids. A combination of north-south 
and east-west routes having common points will per- 
mit various scheduling advantages for Ozark and 
considerable single carrier service benefits to the 
passengers moving over these routes. As a result of 
other awards to Ozark herein, Ozark will have sta- 
tions at five of six points on the Des Moines-Twin 
Cities route, as compared to one for North Central 
(Twin Cities). The importance of all these factors 
convinces us that Ozark is the logical carrier to 
operate the Des Moines-Twin Cities segment.” 
In the Quad Cities-Twin Cities Case, supra, North Cen- 
tral contended that the Quad Cities-Twin Cities route, a 
route which is essentially parallel to the Des Moines- 
Twin Cities route, is within its area of operations. The 
Board rejected North Central’s use of the area concept 
in that case and certificated Ozark on the premise that 
Ozark would provide more service to beyond-segment 
traffic in the terms of revenue passenger miles. Why is 
the area concept important in the selection of Ozark 
Airlines in the Seven States Case but not important in 
the determination of who should perform the Quad 
Cities-Twin Cities service in the other case? The Board’s 
use of a “double standard” denies North Central of its 
right to know the issues and present evidence in its behalf. 
The area concept has often been a thorn in North Cen- 
tral’s side. The Board seems to be able to “turn it off 
and on” at will where it needs support for an otherwise 
tenuous position. In North Central Airlines, Ime. Vv. 
CAB, 265 F.2d 581 (1959), this Court upheld a Board 
finding that the North Central area is north and west 
of a line drawn between Chicago and Detroit. If that 
line is extended westward we see that it passes almost 
directly through the Quad Cities, Des Moines and Omaha 
(See map, Appendix D). The Board must have con- 
sidered that a route from Omaha to the north is within 
the North Central area of operations because it awarded 
such a route to North Central on a temporary basis in 
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the Route 26 Interim Local Service Investigation, Docket 
No. 8097, Order No. E-11125, dated March 13, 1957, and 
made that authority permanent in this case (Tr. 15424). 
Both the Des Moines-Twin Cities route and the Quad 
Cities-Twin Cities route are in the area above this line. 
Yet the Board grants these routes to Ozark. The basis 
for the award of the Des Moines-Twin Cities route is the 
finding that it is within the Ozark area. We contend that 
the Board is using the area concept arbitrarily. 


In the Quad Cities-Twim Cities Case, supra, the Board 
based its selection of Ozark on the basis of forecasts 
which showed that Ozark would provide more beyond- 
segment benefits in terms of revenue passenger miles 
(Order No. B-11067, p. 3). Spurred by the Board’s 
action in the Quad Cities-Twin Cities Case, North Cen- 
tral, in the instant case, showed that it would serve more 
beyond-segment revenue passenger miles than would 
Ozark (Tr. 15617, 15639). Again the Board pursues an 
inconsistent course. In its Second Supplemental Opinion 
on Reconsideration, it finds that the important considera- 
tion is not a comparison of revenue passenger miles, but 
of the number of beyond-segment passengers to be bene- 
fitted (Tr. 15875). We are at a loss to discern just 
what the Board wants. We strongly suspect that, no 
matter what evidence is presented to it, the Board will 
select that which best supports its preconceived decision. 
Such arbitrary and unfair action by the Board cannot 
be condoned. 


Following its inconsistent path, the Board found, in 
denying North Central’s application for a Twin-Cities- 
Chicago route via Quad Cities, (Opinion p. 105, Tr. 15376) 
that there is no need for additional Quad Cities-Chicago 
service. Yet it certificated Ozark to provide more such 
service on its Segment 15. If there is no need for such 
service then certainly neither Ozark nor North Central 
should be authorized to provide it. If there is a need, 
North Central should be given comparative consideration 
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with Ozark. The truth of the matter is that there is a 
need for Quad Cities-Chicago non-stop service by a car- 
rier in addition to United Airlines. The Board originally 
certificated Braniff to provide such service. In this case, 
the Board substitutes Ozark for Braniff without giving 
comparative consideration to North Central’s proposals for 
a Chicago-Quad Cities-Twin Cities route. 


2. The Board Based the Certification of Ozark Between 
Des Moines and Milwaukee Via Various Intermedi- 
ate Points Upon Inconsistent Findings. 


The Board granted Ozark the authority to operate be- 
tween Des Moines and Milwaukee via the intermediate 
points Cedar Rapids, Dubuque and Madison. North 
Central is now certificated to serve a Madison-Milwaukee 
segment. The new Ozark authority permits that carrier 
to duplicate North Central’s Madison-Milwaukee service. 
This is contrary to the long-established Board policy of 
refusing to certificate harmful competition, particularly 
between the highly subsidized local service carriers. E.g., 
Mid-Continent Airlines, Inc., et al—Certificate of Public 
Convenience and Necessity—Twin Cities-Des Moines- 
Kansas City-St. Louis Operation, 2 CAB 63 (1940); 
Texas-Oklahoma Case, 7 CAB 481 (1946). North Cen- 
tral submitted evidence, and argued that the certification 
of Ozark would cause it serious diversion in its Madison- 
Milwaukee operation. The Board chose to disregard both 
its prior norms and North Central’s admonition. The 
reasons it gave for this action were insufficient. It 
states that the benefits to be derived from Ozark’s oper- 
ation over the entire segment offset the disadvantages 
(Tr. 15394). The principal advantage of which it speaks 
is that direct service will be provided between the Wis- 
consin cities and the Iowa cities involved. It says it 
seeks to eliminate the circuity of air travel between these 
points (Tr. 15391). It does not explain why this cir- 
cuity cannot be eliminated by making Madison the termi- 
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nal for the Ozark route, and thereby giving the Wis- 
consin cities and the Iowa cities adequate connecting 
service at Madison with North Central. An even more 
logical solution, which would effect no duplication of a 
local service segment would be the granting of North 
Central’s request for an Omaha-Madison route. 


The Board’s inconsistency is emphasized by its refusal 
to accept the North Central proposal that an Omaha- 
Madison route be certificated, and that North Central be 
selected to serve it. The route proposed by North Cen- 
tral is essentially the same as that granted Ozark with 
an extension to the terminal point Omaha rather than 
the terminal point Des Moines. The Board rejected 
North Central’s proposal, finding that such a route would 
duplicate the service of United Airlines between Des 
Moines and Omaha (Tr. 15392). United is the only 
carrier presently serving the Des Moines-Omaha segment. 
Before this decision there were two carriers certificated 
to operate between Madison and Milwaukee. There are 
now three. During 1957, there was an average of 945 
local. passengers per carrier on the segment. By the same 
token, 15,851 local air passengers traveled between Des 
Moines and Omaha (Tr. 15639). The Board has certifi- 
cated one highly subsidized carrier—Ozark—to compete 
with another highly subsidized carrier—North Central— 
on a segment which has, at the most, a marginal traffic 
generating ability. In the same breath, it has refused 
to certificate North Central on a segment which generates 
about ten times as much traffic on the grounds that no 
competition is needed. Such rank inconsistency is error 
which begs to be remedied by this Court’s decision. 
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This case is important not only to North Central, but 
also to the entire airline industry. Your decision will 
undoubtedly have a profound effect on future proceedings 
decided ‘by the Board, and methods which the Board 
uses in conducting these proceedings. The question of 
whether the Civil Aeronautics Act gives the Board the 
authority to extend the route of an unwilling carrier has 
never been decided by the Courts. It is a question of 
jurisdiction. True, the Board has decided that it has 
such authority. We contend that this decision is a bad 
one. It has been the precedent for several other bad 
decisions. The only method of correcting this error is 
by a decision of the Court defining the limitations of 
Section 401(h). 


We have also cited the impropriety of the Board in 
permitting members of its Bureau of Air Operations, a 
party to the proceeding below, to be present, ex parte, 
during Board meetings at which the merits of the Seven 
States Case were discussed. This is not a new question 
for the Courts. The Supreme Court has held that such 
ex parte contacts are improper. They deprive the other 
parties of a full and fair hearing, and are contrary to 
the separation of functions provisions of Section 5(¢) of 
the Administrative Procedure Act. 


Last, but no less important, is the question as to 
whether the Board should be permitted to use insufficient 
findings to support its conclusions. Not only did the 
Board fail to make findings on a material issue in this 
ease, but it made inconsistent findings. The Board has 
not made findings which are sufficient to allow this Court 
to fulfill its task of judicial review. 


For the above reasons, petitioner prays that this Hon- 
orable Court review Order No. B-13254, issued by the 
Civil Aeronautics Board on December 8, 1958, and, upon 
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such review, set aside the said order insofar as that 
order: 


(1) Denies the application of North Central for 
authority to engage in the air transportation of per- 
sons, property and mail between Omaha, Nebraska 
and Madison, Wisconsin, via various intermediate 
points; between Des Moines, Iowa and Minneapolis/ 
St. Paul, Minnesota, via various intermediate points; 
between Davenport, Iowa-Moline, Illinois and Minne- 
apolis/St. Paul, Minnesota, via various intermediate 
points. 

(2) Grants to Ozark Airlines, Inc. a Des Moines- 
Milwaukee local segment, a Des Moines-Minneapolis/ 
St. Paul local segment, a Davenport, Iowa-Moline, 
Illinois-Minneapolis/St. Paul local segment, and a 
Quad Cities-Chicago local segment. 

(3) Requires petitioner to provide air service to 
Ashland, Wisconsin on its Segment 2, Marshfield and 
Appleton, Wisconsin on its Segment 10, and Rock- 
ford, Illinois on its Segment 5. 

Petitioner prays that the Court remand this case to 
the Board for further proceedings upon and appropriate 
consideration of petitioner’s applications mentioned 
above. 


Respectfully submitted, 


A. L. WHEELER 
Emory N. Exus, Jz. 
Attorneys for Petitioner 


1200 Sheraton Building 
Washington 5, D. C. 


August 24, 1959 
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Appendix A 
CIVIL AERONAUTICS ACT OF 1938 


Sec. 401. [52 Stat. 987, as amended by 56 Stat. 265, 61 
Stat. 449, 49 U.S.C. 481] 


(d)(1) The Board shall issue a certificate authorizing 
the whole or any part of the transportation covered by 
the application, if it finds that the applicant is fit, willing, 
and able to perform such transportation properly, and 
to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public 
convenience and necessity; otherwise such application 
shall be denied. 


(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may 
issue a certificate authorizing the whole or any part 
thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of 
the Board hereunder. 


(h) The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in 
part, if the public convenience and necessity so require, 
or may revoke any such certificate, in whole or in part, 
for intentional failure to comply with any provision of 
this title or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such cer- 
tificate: Provided, That no such certificate shall be re- 
voked unless the holder thereof fails to comple, within a 
reasonable time to be fixed by the Board, with an order 
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of the Board commanding obedience to the provision, or 
to the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, or 
limitation found by the Board to have been violated. Any 
interested person may file with the Board a protest or 
memorandum in support of or in opposition to the altera- 
tion, amendment, modification, suspension, or revocation 
of a certificate. 


Section 1005. [52 Stat. 1023, 49 U.S. Code 645]. 


* * * * 


(£) Every order of the Board shall set forth the find- 
ings of fact upon which it is based, and shall be served 
upon the parties to the proceeding and the persons af- 
fected by such order. 


FEDERAL AVIATION ACT OF 1958 
Section 401. + ¢ : . 


(i) No certificate shall confer any proprietary, prop- 
erty, or exclusive right in the use of any airspace, Fed- 
eral airway, landing area, or air-navigation facility. 


Section 1006. (a) Any order, affirmative or negative, 
issued by the Board or Administrator under this Act, 
except any order in respect of any foreign air carrier 
subject to the approval of the President as provided in 
section 801 of this Act, shall be subject to review by the 
courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia 
upon petition, filed within sixty days after the entry of 
such order, by any person disclosing a substantial in- 
terest in such order. After the expiration of said sixty 
days a petition may be filed only be leave of court upon 
a showing of reasonable grounds for failure to file the 
petition theretofore. 
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(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


(d) Upon transmittal of the petition to the Board or 
Administrator, the court shall have exclusive jurisdiction 
to affirm, modify, or set aside the order complained of, 
in whole or in part, and if need be, to order further 
proceedings by the Board or Administrator. Upon good 
cause shown, interlocutory relief may be granted by stay 
of the order or by such mandatory or other relief as 
may be appropriate: Provided, That no interlocutory re- 
lief may be granted except upon at least five days notice 
to the Board or Administrator. 


(e) The findings of fact by the Board or Administra- 
tor, if supported by substantial evidence, shall be con- 
elusive. No objection to an order of the Board or Ad- 
ministrator shall be considered by the court unless such 
objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 


FEDERAL ADMINISTRATIVE PROCEDURE ACT 
Sec. 5. [5 U.S.C. $1004]. * * * 


(ec) Separation of functions—The same officers who 
preside at the reception of evidence pursuant to section 
7 shall made the recommended decision or initial deci- 
sion required by section 8 except where such officers be- 
come unavailable to the agency. Save to the extent re- 
quired for the disposition of ex parte matters as author- 
ized by law, no such officer shall consult any person or 
party on any fact in issue unless upon notice and oppor- 
tunity for all parties to participate; nor shall such offi- 
cer be responsible to or subject to the supervision or 
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direction of any officer, employee, or agent engaged in 
the performance of investigative or prosecuting fune- 
tions for any agency. No officer, employee, or agent en- 
gaged in the performance of investigative or prosecuting 
functions for any agency in any case shall, in that or a 
factually related case, participate or advise in the deci- 
sion, recommended decision, or agency review pursuant 
to section 8 except as witness or counsel in public pro- 
ceedings. This subsection shall not apply in determining 
applications for initial licenses or to proceedings involv- 
ing the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers; nor shall it be appli- 
cable in any manner to the agency or any member or 
members of the body comprising the agency. 


Section 8. [60 Stat. 242, 5 U.S.C. § 1007]. 


(b) Submittals and decisions—Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to 
submit for the consideration of the officers participating 
in such decisions (1) proposed findings and conclusions, 
or (2) exceptions to the decisions or recommended deci- 
sions of subordinate officers or to tentative agency deci- 
sions, and (3) supporting reasons for such exceptions or 
proposed findings or conclusions. The record shall show 
the ruling upon each such finding, conclusion, or excep- 
tion presented. All decisions (including initial, recom- 
mended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and con- 
clusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law, or discretion pre- 
sented on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof. 
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See. 10. [60 Stat. 243, 5 U.S.C. $1009]. Except so 
far as (1) statutes preclude judicial review of (2) agency 
action is by law committed to agency discretion— 


(a) Right of review.—Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 


(b) Form and venue of action—The form of proceed- 
ing for judicial review shall be any special statutory re- 
view proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or inade- 
quacy thereof, any applicable form of legal action (in- 
eluding actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 


(ec) Reviewable acts——Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate procedural, or inter- 
mediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required 
by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there 
has been presented or determined any application for a 
declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be inoperative) for 
an appeal to superior agency authority. 


(d) Interim relief.—Pending judicial review any agency 
is authorized, where it finds that justice so requires, to 
postpone the effective date of any action taken by it. 


Upon such conditions as may be required and to the 
extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case 
may be taken on appeal from or upon application for 
certiorari or other writ to a reviewing court) is author- 
jzed to issue all necessary and appropriate process to 
postpone the effective date of any agency action or to 
preserve status or rights pending conclusion of the re- 
view proceedings. 


(e) Scope of review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or ap- 
plicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limitations, or short 
of statutory right; (4) without observance of procedure 
required by law; (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 
8 or otherwise reviewed on the record of any agency 
hearing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial de 
novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial 
error. 
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Compulsory Extension Provisions Contamed in Early 
Civil Aeronautics Bills Which Preceded the 
Civil Aeronautics Act 


§. 3187, 73RD CONGRESS, 2D SESSION 
INTRODUCED BY MR. McCARRAN, 
MARCH 20, 1934 


Section 13(d): 


“The Commission may, after hearing, in a pro- 
ceeding upon complaint or upon its own initiative 
without complaint, authorize or require by order any 
carrier subject to this Act, party to such proceeding, 
to provide itself with safe and adequate facilities for 

erforming as a carrier, and to extend its line or 

ines: Provided, That no such authorization or order 

shall be made unless the Commission finds, as to such 
extension, that it is reasonably required im the inter- 
est of public convenience and necessity, or as to such 
extension or facilities that the expense involved 
therein will not impair the ability of the carrier to 
perform its duty to the public. Any carrier subject 
to this Act which refuses or neglects to comply with 
any order of the Commission made in pursuance of 
this paragraph shall be liable to a penalty of $100 
for each day during which such refusal or neglect 
continues, which shall accrue to the United States 
and may be recovered in a civil action brought by 
the United States.” (Italics ours.) 


S. 1332, 74TH CONGRESS, 1ST SESSION 
INTRODUCED BY MR. McCARRAN, 
JANUARY 21, 1935 
Section 16(d): 


Same as §13(d) of S. 3187, 73rd Congress, 2d Session, 
introduced by Mr. McCarran, March 20, 1934. 


H. R. 5174, 74TH CONGRESS, 1ST SESSION 
INTRODUCED BY MR. LEA, JANUARY 31, 1935 


Section 301(9): 


“The Commission may, after full opportunity for 
hearing in a proceeding upon complaint or upon 
its own initiation without complaint, authorize or 
require by order any airline, party to such proceed- 
ing, to provide itself with adequate facilities for 
performing its service as an airline engaged in inter- 
state air commerce and to extend its airline; but no 
such authorization or order shall be made unless the 
Commission finds, as to such extension, that it is 
reasonably required in the interest of public conveni- 
ence and necessity, or as to such extension or facili- 
ties that the expense involved therein will not impair 
unduly the ability of the airline to perform its duty 
to the public.” (Italic ours.) 


S. 3027, 74TH CONGRESS, 1ST SESSION 
INTRODUCED BY MR. McCARRAN, 
MAY 13, 1935 


Section 407. (a): 


“Any certificate issued under section 406 of this 
part shall specify the service to be rendered and the 
routes over which, the fixed termini, if any, between 
which and the interminate and offroute points, if any, 
at which, and in case of operations not over specified 
routes or between fixed termini, the territory within 
which, the air carrier is authorized to operate; and 
there shall, at the time of issuance, and from time to 
time thereafter, be attached to the exercise of the 
privileges granted by the certificates, such reasonable 
terms, conditions, and limitations as to public con- 
venience and necessity and safety may from time to 
time require, including terms, conditions, and limita- 
tions as to the furnishing of additional service over 
the specified routes, between and including the speci- 
fied termini, or within the specified territory, and the 
extensions of the line of the carrier, and such terms 
and conditions as are necessary to carry out, with 
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respect to operations of the carrier, the requirements 
established by the Commission under section 404(a) 
1 and 3. Such certificate, when issued to operators 
of airports, shall specify the services and facilities 
which such operator is authorized to provide, and at 
the time of issuance and from time to time there- 
after, there shall be attached to the exercise of the 
privilege granted by such certificate, such reasonable 
terms, conditions, and limitations as the public con- 
venience and necessity may from time to time re- 
quire.’’? (Italics ours.) 


S. 2, 75TH CONGRESS, 1ST SESSION 
INTRODUCED BY MR. McCARRAN, 
JANUARY 6, 1937 


Section 305(f): 


“At the time of issuance of a certificate under this 
section, and from time to time thereafter, there shall 
be attached to the exercise of the privileges granted 
by: the certificate such reasonable terms, conditions, 
and limitations as the public convenience, necessity, 
and safety may from time to time require, including 
terms, conditions, and limitations as to the furnishing 
of additional service over the specified route or 
routes, and the extension of the route or routes of 
the air carrier, and such terms and conditions as are 
necessary to carry out, with respect to operations 
of the air carrier the requirements established by 
the Commission under this part: Provided, however, 
That no terms, conditions, or limitations shall restrict 
the right of the air carrier to add to his or its equip- 
ment and facilities over the routes, between the 
termini, as the development of the business and the 
demands of the public shall require.” . (Italics ours.) 
H. BR. 4600, 75TH CONGRESS, 1ST SESSION 


INTRODUCED BY MR. ELLENBOGEN, 
FEBRUARY 10, 1937 
Section 305(f): 


Same as §305(f) of S. 2, 75th Congress, 1st Ses- 
sion, introduced by Mr. McCarran, January 6, 1937. 
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Appendix C 


January 16, 1959 


Raymond J. Rasenberger, Esq. 
Bowen and Scoutt 

500 Wyatt Building 
Washington 5, D.C. 


Dear Mr. Rasenberger: 


This has reference to your letter of January 14, 1959, 
addressed to Mr. Park, in which you request to be ad- 
vised whether ‘“‘the Board’s minutes indicate that the 
Chief of the Bureau of Air Operations was present” 
when the Board considered the Seven States Area Inves- 
tigation, Docket No. 7454, et al. and reached its decision. 


In accordance with your request, I have caused a search 
to be made of the Board’s minutes and the Recorder’s 
records pertaining thereto. This search disclosed that 
the Board considered various aspects of the Seven States 
Area Investigation in connection with formulation of its 
decision on April 8, 9, 10, 23 and 30, 1958; May 2, 5, 7, 8, 
15 and 16, 1958; and October 1, 8, 15, 17 and 28, 1958. 
No representatives of the Burean of Air Operations were, 
in fact, present at any of these meetings except as set 
forth below: 


May 7, 1958 Irving Roth, Associate Director 
(Domestic) Bureau of Air 
Operations 


May 8, 1958 Mr. Roth 


May 15, 1958 Mr. Roth 

John W. Dregge, Chief, Routes 
Division, Bureau of Air 
Operations 

Mrs. Dorothy M. Forbes, Chief, 
Local Service Section, 
Routes Division, Bureau of 
Air Operaitons 
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May 16, 1958 Mr. Roth 
Mr. Dregge 
Mrs. Forbes 


October 8, 1958 Mr. Roth 
Mr. Dregge 
Mrs. Forbes 


October 15, 1958 Mr. Dregge 
October 17, 1958 Mr. Dregge 


It should be noted that the staff personnel indicated 
were not present for the purpose of participating in de- 
liberations concerning the route awards to be made. It is 
established Board policy that representatives of the Bu- 
reau of Air Operations may not be present when instruc- 
tions are given in formal proceedings, except that, sub- 
ject to separation of functions requirements of the 
Administrative Procedure Act, they may be present as 
observers only, for the purpose of better understanding 
policy determinations being made by the Board in the 


process of its deliberations, by special permission of the 
Board on a case-to-case basis. Mr. Roth, Mr. Dregge 
and Mrs. Forbes were present in these instances pur- 
suant ito this policy and subject to the limitations noted. 


Very truly yours, 


/s/ Mabel MecCart 
Masset McCarr 
Acting Secretary 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
F 


or the 


No. 14,9h7 District of Columbia Cireuit 
FLED oct ~ 9 1959 
NORTH CENTRAL AIRLINES, INC., Petitioner, , 
d Miirarp? 


CTERK 


Ve 


CIVIL AERONAUTICS BOARD, Respondent, 


STATE OF WISCONSIN, CITY OF MARSHFIELD, WISCONSIN, 
CITY OF ASHLAND, WISCONSIN, Intervenors. 


ON PETITION FOR REVIEW OF ORDERS OF THE 


ROBERT A. BICKS, 
Acting Assistant 
JOHN H. WANNER, Attorney General, 
Deputy General Counsel, 
RICHARD A. SOLOMON, 


O. D. OZMENT, Attorney, 
Associate General Counsel, Department of Justice, 


Litigation and Research, 
FRANKLIN M. STONE, 


MORRIS CHERTKOV, General Counsel, 
WILLIAM L. HOWARD, Civil Aeronautics Board. 
Attorneys, 
Civil Aeronautics Board. 


QUESTIONS PRESENTED 


The questions presented are as stated in petitioner's opening 


brief. 


(iii) 


INDEX 


Questions presented. . 2. 2. 2 6 ee ee ee we we wwe ewe 
Counterstatement of the case . . 6. 1. 2 2 2 2 ee we eo ew 
Cities petitioner is unwilling to serve ..... 


Allegations as to insufficiency and inconsistency 
_ of findings . 2. 2.2 eee ee ee ee ee ewe 


The "full and fair hearing" issue ........ 


Statutes involved. . 2... 6 6s ee ee 


Summary of argument. . . 1. ++ 222s - 


Argument . 2. 2. 6 6 ee ee ee ee ee eee eee ewe 


I. The Board did not exceed its statutory authority 
in amending petitioner's certificate so as to 
authorize and require it, against its will, to 
serve Ashland, Marshfield, Appleton and Rockford. 


The Board's findings with respect to the ques- 

tioned awards to Ozark are adequate, consistent, 

and entirely understandable for purposes of judicial 

SOVEORS 6c 5S ere We AS ee we Oe ww ee eS 

A. The fact that Ozark Air Lines was serving the 
Twin Cities-Quad Cities route on a temporary 
basis was not a ground for the Board's decision — 
to award this route permanently to Ozark. .... 


The Board's findings with respect to certifi- 
cating Ozark (1) between the Quad Cities and the 
Twin Cities and between Des Moines and the Twin | 
Cities, and (2) between Des Moines and Milwaukee, 
via various points, are consistent and do not 
represent departures from prior established norms 


1. The alleged inconsistent findings with respect 
to the Quad Cities-Twin Cities and Des Moines- 
Twin Cities award to Ozark. . . . « « « © « « « 


(iv) 
Index contimed 


2. The alleged inconsistent findings with respect 

; to the certification of Ozark between Bes Moines 
and Milwaukee, via Cedar Rapids, Dubuque and 
Madison eeee eeee eee?#e# ee e s e e e 


ITI. There was no impropriety in the Board's permitting 
certain members of the Bureau of Air Operations to 
be present during its deliberations on the decision 
here on appeal, and their presence in no way de- 
prived petitioner of a fair hearing ....+.-- 


Conclusion . oe. ececeeecse error ere reese ee 
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The cee reer seer re seer reseses 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,97 


NORTH CENTRAL AIRLINES, INC., Petitioner, 
ve. 
CIVIL AERONAUTICS BOARD, Respondent, 


STATE OF WISCONSIN, CITY OF MARSHFIELD, WISCONSIN, — 
CITY OF ASHEAND, WISCONSIN, Intervenors,. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


COUNTERSTATEMENT OF THE CASE | 
Petitioner (North Central) seeks review of Board order E-1325) 
(Tr. 15267-15445), entered in the Seven States Area Investigation 
pursuant to the route licensing provisions of section 01 of the 
Civil Aeronautics Act (infra, pp. 46-7), which, among other things, 
granted petitioner certain additional route authority and denied its 
request for different and still other authority. Subsequent to the 
filing of the appeal, the Board issued Order E=13787 (Tr. 1873-85) 


in response to petitioner*s request for reconsideration, affirming 


a ee 


1 
its original order. The order on reconsideration is of further 


pertinence to this appeal and is relied on by both petitioner and re- 
spondent. 

The Seven States Area Investigation was the first in a series of 
major route cases in which the Board is reappraising the local air serv- 
ice needs of small communities in various sections of the country. The | 


principal servers of such local air needs are a distinct group of 


heavily subsidized air carriers which the Board sometime ago certifi- 


cated for the purpose of providing short-haul services geared to local 
2 


needs and maximum development of local traffic. Petitioner is one 
of the largest carriers in this group, and its extensive operations are 
readily perceived from the route map at the end of its aoe The 
needs of some commmities to which air service had previously been 
authorized had grown through the years, and there were some who were 
pressing their claims for service for the first time. The Board felt 
that a piecemeal approach to the problems was not the most efficient 
and meaningful way to solve them and, as in many other situations, it 
resorted to an area-type proceeding here. 

1/ Between the time of the first order ani the order on reconsid- 
eration, the Civil Aeronautics Act (52 Stat. 973, 9 U.S.C. 401) was 
supplanted by the Federal Aviation Act (72 Stat. 731, h9 U.S.C. 1301). 


Since there was no change in the provisions affecting this appeal, all 
references will be to the Civil Aeronautics Act. 


North Central Airlines, Inc. v. Civil Aeronautics Board 


2/ See, 
__U.S. App. D.C. __, 205 F. 2d S61, 563 (1959), cert. den. 300 U.S. 90 


Petitioner is not only one of the largest, but is also heavily 
subsidized. The total subsidy bill for the local airlines is running 
approximately $0,000,000 a year, of which petitioner receives about 
$h,500,000. 
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The proceeding originated with a petition for additional air 


service filed by the states of North Dakota, South Dakota, Minnesota, 
Iowa, Nebraska, Wisconsin and Illinois. After various other pleadings, 
there were consolidated into the case proposals by four local air car- 
riers (including petitioner) for route extensions in the aebeeatl area 
covered by the seven petitioning states, and the various service re- 
quests of over fifty cities. To a more limited extent, there were 

also consolidated several applications by trunkline carrines seeking 
temporary or permanent deletion of their authority to serve’ certain 
points in the area, and an investigation by the Board as i several 
other points served by trunklines to determine whether local air car- 
riers could serve them to better advantage to themselves and the public. 
The geographical area delineated by the Board for consideration of 
service needs was Chicago on the east, Denver and Williston on the 
west, St. Lowis and Kansas City on the south, and the Canadian border 
on the north (Tr. 632, 1345). There ensued extensive imeetics before 
an Examiner, followed by briefs, and the Examiner's initial decision 
recommending the award of a substantial number of new routes (Tr.12h79- 
13169). Thereafter, there were exceptions, briefs and oral argument 
addressed to the Board, and the Board issued the decision here ap- 
pealed from in which it agreed with the Examiner with respect to cer- 
tain matters and disagreed as to others. Subsequently, the Board 
affirmed its original decision in response to various petitions for 
reconsideration (Tr. 15873). Out of some 100 participants in the 


Se 


proceeding, including dissatisfied, or not entirely satisfied, car- 
riers, only petitioner has requested judicial review of the Board's 
decision. For purposes of this appeal, it remains only to relate such 
additional facts as are pertinent to the specific issues raised by 


petitioner. 


1. Cities petitioner is unwilling to serve 
The Board in its original decision determined that the public 


convenience and necessity required service to the Wisconsin cities 

of Ashland, Marshfield and Appleton, and the city of Rockford, Illi- 
nois; that these points would integrate well with petitioner's system; 
that according to available estimates, the revenues from these opera- 
tions would exceed costs; and that despite its "late-voiced reluctance" 


to provide these services, petitioner was the only local carrier which 


could logically serve these communities and had made itself an app 


cant for any service found required by the Board in this proceeding, 
(Tr. 15363-71). The Board's order on reconsideration reaffirmed all 


h/ While it is true that petitioner did not specifically request 
these cities, they were clearly within the delineated area of the pro- 
ceeding and its application for additional authority contained the 
following request: 


"North Central requests authority to engage in air trans- 
portation of persons, property and mail on a temporary or 
permanent basis to any city on any route or any combination 
of routes which the Board considers serves the public conyeni- 
ence and necessity." (Tr. 175, par. 12). 


This request was confirmed during the evidentiary hearing when in an- 
swer to the question of whether petitioner would be willing to serve 
the Wisconsin cities, its attorney replied: "Yes, we would be willing 
to serve those cities, and I have advised Mr. Bowers that we would 
serve them if the Board certificated it" (Tr. 578). And although 
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these findings, and in addition addressed itself to the position which 
petitioner took unequivocally for the first time that it would not 
serve those cities and that the Board lacked authority to extend a 
carrier's route against its will. The Board held that it has the 
authority "to compel a carrier on grounds of public convenience and 
necessity to extend its route to points not previously served, pro- 
vided the extension does not result in a basic transformation in the 
carrier's system,” and that "the addition of these cities to North 
Central's route No. 86, in the immediate area served by the carrier, 
cannot by any reasonable criteria be fairly described as one which 
will substantially change the character of the carrier's systen" (Tr. 
1587h-75) . ! 


The amendment of its certificate under section }}01(h) of the 


Civil Aeronautics Act (infra, p. 46) to include service to these 
cities is here challenged by petitioner on the sole ground that it is 
not willing to serve them and that consequently the amendment cannot 
prevail. Petitioner raises no issue as to any Board findings, or evi- 
dence in support thereof, with respect to the need for service to these 


petitioner excepted to the Examiner's decision that it serve the Wis- 
consin cities, its grounds were not lack of legal authority on the 

part of the agency, but rather the usual grounds of lack of findings 
and evidence to support the requirements of public convenience and 
necessity (Tr. 13956-57). As a matter of fact, in its brief in support 
of the exceptions, petitioner stated that it "is willing and anxious to 
serve the routes recommended by the Trial Examiner" but asked the Board 
to grant it other extensions to offset these allegedly uneconomic points 
(Tr. 13964). Petitioner's unequivocal statement of its unwillingness to 
serve and the contention that the Board lacks power to amend in such 
circumstances first came in its petition for reconsideration of the 
Board's final decision. 
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cities, their profitability, their integration with petitioner's sys- 
tem, or the fact that their addition will result in no substantial 
change in the character of petitioner's system. Petitioner poses only 
the clear legal question of whether thé Board may under any circum- 
stances amend a carrier's certificate against its will to include new 


points. 


2. Allegations as to insufficiency and 
inconsistency of findings 


Ozark Air Lines, a party in the Seven States case, received cer- 
tain route awards which were sought either in whole or in part by peti- 
tioner. It is with respect to such awards that petitioner here contends 
(1) that in the Quad Cities-Twin Cities award, the Board failed to make 
sufficient findings on a material issue; (2) that the Board based the 
certification of Ozark Air Lines between the Quad Cities and the Twin 
Cities, and between Des Moines and the Twin Cities, on inconsistent find- 
ings; and (3) that the Board based the certification of Ozark between 


Des Moines and Milwaukee, via various intermediate points, on inconsistent ~* 


findings. Petitioner's specific contentions and the Board's findings 


The route map in petitioner's brief shows for purposes suffi- 
cient here the substantial additional authority granted both petitioner 
and Ozark. Among the awards to Ozark was a Quad Cities (Davenport- 
Moline)-Twin Cities (Minneapolis-St. Paul) route which was the subject 
of a previous expedited proceeding instituted for the purpose of choos- 
ing a carrier to furnish this service pending decision in the Seven 
States case. After a comparative hearing between petitioner and Ozark, 
the latter was selected to provide the interim service, without prejudice 
to the issue of permanent authority which was pending in the Seven States 
case (Order E-11067, February 27, 1957). This order granting interim 
authority was not appealed and is only indirectly involved here. 
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pertinent thereto are treated in our ensuing argument and we will, 


therefore, avoid unnecessary duplication here, 


3. The "full and fair hearing" issue 
In its petition for reconsideration of the Board's final order, 


petitioner complained on information and belief that " * * % the Chief 
of the Board's Bureau of Air Operations was present in an advisory 
capacity at the time the Board considered this case and reached its 
decision," and that such presence was inconsistent with a full and 


fair hearing (Tr. 15621). In its order denying reconsideration, the 


Board answered that "the facts are squarely to the contrary" (Tr.15877, 


note 7}. In its Statement of The Case and later footnote material, 
petitioner again alleges that the Chief of the Bureau was Sh macits and 
for the first time alleges the presence of other Bureau personnel, in- 
cluding a Bureau analyst who had testified on its behalf (Pet. bres 

pp. 5~6, 28). The issue as stated and argued by petitioner in its 
brief (Pet. br., pp. ey) is whether the presence of any Bureau of 
Air Operations cee during meetings in which the Board considered 
the merits of this case was contrary to the Administrative Procedure 
Act, case law, and the Board's own rules and policies. : 

In addition to the previously stated denial by the Board that the 
Chief of the Bureau of Air Operations was present during its delibera- 
tive sessions, Appendix A hereof contains a memorandum from the Board's 

6/ The Bureau of Air Operations was a participant in this pro- 


ceeding pursuant to the Board's Rules of Practice and was aornecennes 
by an attorney on its regular staff. 


es 


Acting Secretary stating, on the basis of the minutes and the Record- 


er's notes, (1) that the Chief of the Bureau was not present; (2) that 


no staff member who participated as counsel or witness was present; and 
(3) that the only Bureau personnel present (Roth, Dregge and Forbes) 
were there in accordance with the Board's rules and policies in non- 
accusatory cases, and that such facts were previously made known in the 


"Rasenberger® letter (Pet. br., App. C) and to petitioner's attorney. 


STATUTES INVOLVED 
The principal statutory provisions involved are those of the 
Civil Aeronautics Act and the Administrative Procedure Act. Such pro- 
visions, together with other statutory provisions and rules of the 
Board, are set forth either in Appendix B hereof, or are cited at their 


appropriate place in the text. 


SUMMARY OF ARGUMENT 
Bt 

The Board has the authority under section )01(h) of the Civil 
Aeronautics Act to amend a carrier's certificate so as to require it 
to serve, regardless of its willingness, additional cities in the 
area embraced in its existing system, so long as such amendment does 
not result in a basic transformation of such system. The addition of 
Ashland, Marshfield, Appleton and Rockford was obviously a logical 
and reasonable exercise of such authority, and indeed petitioner does 
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not here take issue with any of the Board's findings, but only with 


the exercise of the power under any circumstances. 

The Board's power to add or delete points in a certificate rests 
(1) on the plain language of section 01(h); (2) on long-standing and 
consistent interpretation by the Board to that effect; (3) és positive 
and pointed recognition by the Congress of such Board authority as 
evidenced by subsequent legislation dealing with permanent certifica- 
tion of local air carriers; and (lh) on impressive judicial support in 
connection with litigation as to the Board's suspension power under 
section )01(h). ! 

There is no per se unconstitutionality in requiring an unwilling 
carrier to serve additional cities in its area, as such carrier ac- 
quired the rights under its existing certificate "subject to the Board's 
power to alter, amend, modify or suspend." United Air Lines, Inc. vV. 
Civil Aeronautics Board, 198 F. 2d 100, 108 (C.A. 7, 1952). ‘There is 
no question presented of an unreasonable "taking® here, and ichere is 


obviously no such "taking." 


It \ 
As hereinafter shown in detail (infra, p. 2h), the Board's findings 
with respect to the several route awards made to Ozark Air iSuee in 
preference to petitioner are adequate, consistent, and entirely under- 


standable for purposes of judicial review. 


Ir 

With respect to the "full and fair hearing" issue, the only ques- 
tion petitioner is entitled to raise before the Court is whether the 
chief of the Bureau of Air Operations was in attendance during the 
Board's deliberative sessions in this case, and, if so, whether such 
attendance was improper. The short answer is that the Chief of the 
Bureau was not present. 

Should the Court, however, consider the propriety of the attend- 
ance of other Bureau personnel, the answer is that this proceeding 
was one for "initial licensing" under section 5(c) of the Administra- 
tive Procedure Act and was free of any accusatory or disciplinary 
aspects, and hence the "separation of functions" principle does not 
apply and Bureau personnel are free to attend and advise. Moreover, 
the attendance and activity of the particular Bureau personnel in- 
volved were in accordance with the Board's rules and policies govern- 
ing non-accusatory cases, in that none of those persons was counsel or 


witness in the case. 


ARGUMENT 
I. The Board did not exceed its statutory authority 


in amending petitioner's certificate so as to au- 
thorize and require it, against its will, to serve 


Ashland, Marshfield, Appleton and Rockford 


As previously noted (supra, pp. 5-6), petitioner does not challenge 


the findings on which it was required to serve the cities here in issue, 


nor does it contend that the Board's action was illogical or unreasonable. 
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Rather, the contention is that the Board is wholly lacking in au- 
thority to require a carrier to serve cities which it does not wish 
to serve, irrespective of the circumstances involved. But as we show 
below, the ‘Board by the plain language of the statute was sathoriee’ 
to compel service here. Moreover, the Board consistently se so in- 
terpreted the statute. That interpretation has received, we believe, 
judicial sanction, and also Congressional sanction in the form of a 
positive Congressional enactment affecting the local wknvicn curiae 
predicated upon broad powers in the Board to both add and delete 
cities in existing certificates. : 

Section h01(h) (infra, p.46) provides that the Board upon peti- 
tion or complaint or upon its own initiative "may alter, anend, 
modify, or suspend” a certificate, "in whole or in part, if the pub- 
lic convenience and necessity so require." Petitioner appears to 
concede that the Board may delete points from existing certificates 
under this provision, but contends that points may not be added. We 
fail to perceive the distinction insofar as the statutory language is 
concerned. Obviously, the power to "alter, amend, [or] modify" de- 
notes authority both to add and to take away. That has been’ the 


Board's consistent interpretation. Panagra Terminal Investigation, 


 C.4.B. 670, 673-677 (194k); Caribbean Area Case, 9 C.A.B. 53h, 546-50 
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v/ 
(19,8) . The Board also has held that this power is subject to the 


limitation that the alteration ordered must not be such as to trans- 
form the essential character of the aa git operation. Panagra 
Terminal Investigation, } C.A.B. at 670. Pursuant to that view, 
the Board frequently has deleted points from existing certificates 


over the opposition of the carrier concerned, and also has — 
9 
‘unwilling* carriers to add points to their existing systems. This 


uniform and long-standing administrative interpretation of the statute 
is consistent with the literal language, and should be controlling 


7/ As the Board stated in the Caribbean Area Case; 


"The words 'alter,! tamend,* and 'modify* are largely 
synonymous, and in ordinary usage, when taken together, 
embrace changes that diminish as well as those that in- 
crease the thing changed. There is nothing to indicate 
that Congress used these terms in other than their usual 
sense, or that it intended to apply to them a meaning more 
restricted than that accorded in ordinary usage. On the 
contrary, the statutory language carries with it an in- 
tention to encompass all changes, of whatever nature, that 
may be required by the public convenience and necessity. 
We cannot attribute. to inadvertence the use of all of 
the broad and overlapping terms or the careful specifica- 
tion that the certificate may be changed tin whole or in 
part?." (9 C.A.B., at p. 57). 


8/ In other words, the Board has held in substance that the 
amendment or alteration must be a partial change and that the identity 
of the certificate cannot be completely destroyed. 


See, e.g., Alaska Route Modification Case, 17 C.A.B. 913, 
945- (1953): Service to Fairmont and Fort Dodge Case, Order E-9198 
(1955); Braniff Route Extension Investigation, Order E-1025 (1956); 
Intra-Alaska Case, Order 5-13376 Cis35) - As a matter of fact, in 
this very case United Air Lines and Western Air Lines suffered certain 


suspensions and deletions of points in favor of the local airlines (Tr. 
15427), and they have not appealed. 
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10/ : 
without more. Norwegian Nitrogen Products Co. v. United States, 


288 U.S. 29, 315 (1933); United States v. Leslie Salt Co., 350 U.S. 
383, 396 (1956); Wilson v. Civil Aeronautics Board, 100 U.S. App. D.C. 
325, 2h4 F. 2d 773, 774 (1957), cert. denied 355.U.S. 870. 

The courts also have heretofore recognized, in the context of 
suspension of authority to serve particular cities, that the section 
01(h) provision means what the Board has said it does, and indeed 
the Panagra Terminal opinion has received judicial approval. Thus, in 
United Air Lines v. Civil Aeronautics Board, 198 F. 2d 100, 105, 106 
(C.A.7, 1952), the Court stated: : 


10/ Petitioner attempts to lessen the force of this adminis- 
trative interpretation by suggesting that the Board really did not 
believe it had the power at the time of its first decision, judging 
by the representations it made to Congress in requesting additional 
legislation (Pet. br., pp. 19-21). But a reading of petitioner's 
quotation from the Board's 192 Annual Report (Pet. br., pp. 19-20) 
clearly reveals that the Board entertained no doubt whatever about 
its authority to amend in the limited fashion it has done here and 
in the previous cases cited. As a matter of fact, the quote con- 
tains the express statement that "the Board has power under section 
hOl(h) of the Act to require tamendments' to certificates on its own 
anitiative without application of the carrier after notice and hear- 
ing." (Emphasis supplied). What the Board was asking for was the 
power to determine that new services of a_scope not contemplated by 
section 01(h) were needed, and then to seek carriers who were fit, 
Willing and able to perform them. The concluding paragraph of the 
quote, which was left out by petitioner, makes this doubly clear: 


"It is recommended, therefore, that the Board be given 
power to institute investigations, as a result of which it 
may find that public convenience and necessity require air 
transportation over new routes, and that the Board be au- 
thorized to issue certificates, after making such determi- 
nation, to those who may apply for permission to operate 
the routes." 


The testimony of Board Chairman L. Welch Pogue, in connection with 
H.R. 1012 (Pet. br., p. 20),was precisely to the same effect. 
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" %% *% Under this section of the statute two separate 
areas are defined wherein the Board has authority to act 
with reference to existing certificates. One area involves 
revocation of certificates for violations of the Act or 
Board regulations or orders, and the other involves altera- 
tions, amendments, modifications or suspensions of existing 
certificates, in whdle or in part, where the public conveni- 
ence and necessity so require * * * . 


*% * * * * 


"It seems unreasonable that Congress intended to give 
the Board power to grant certificate rights, but to deny 
it any authority to modify them to meet the changing de- 
mands of commerce and the national defense. The need for 
some flexibility in an industry characterized by continual 
and rapid changes is apparent. In Sec. 0l(h) of the Act, 
Congress gave the Board authority to ‘alter, amend, modify, 
or suspend any such certificate, in whole or in part, if 
the public convenience and necessity so require!. 


"The terms, talter,' tamend,* and ‘modify’ do connote 
some limitation. In the larger aspect any changes ordered 
under the Board's authority to alter, amend, and modify 
must be partial and not total. Further, the Board cannot 
be permitted to do piece-meal or step-by-step that which 
it has not power to accomplish in one proceeding. However, 
the authority of the Board to alter, amend, or modify con- 
templates the power to make permanent though limited changes 
in existing certificates. The Board has recognized this 
limitation by holding that an alteration ordered pursuant 
to the authority of this section must not be such as to 
transform the essential character of the carrier's opera- 
tion. P. Terminal Investigation,  C.A.B. 670." 

(198 F. 2d at p. 106). 


See, also, Western Air Lines v. Civil Aeronautics Board, 196 F. 2d 933, 


936 a7 1952), containing a similar recognition of the Board's 
11 


powers. 


LY/ Gf. Western Air Lines v. Civil Aeronautics Board, 19) F. 2d 


211 (C.A. 9, 1952), wherein the Court also recognized that the Act is 
to be construed in accordance with its terms. 
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Further, the Congress has legislated in the light of the Board's 
interpretation and utilization of its powers under section ]01(h), 
with the express understanding that the Board had authority to re- 
quire unwilling carriers to add or delete points. In initially 
certificating the local service or feeder carriers, the Board issued 
only temporary certificates. The purpose was to permit reexamina- 
tion of their operations and routes at periodic intervals, with full 
power in the Board to make any and all changes required in the public 
convenience and necessity. The carriers desired permanent certifi- 
cates, and prevailed upon the Congress to enact legislation so pro- 
viding (69 Stat. 9); see Lake Central Airlines v. Civil Aeronautics 
Board, 99 U.S. App. D.C. 226, 239 F. 2d 6 (1956). There was opposi- 
tion to this legislation, predicated in part upon the possibility that 


a substantial "freeze" of their route patterns might result, The 


Board's views both on its clear powers under section )01(h) and of the 
12 


doubtful areas involved were expressed by its then General Counsel. 


12/ Mr. Emory T. Numeley, Jr., testified as follows (Hearings 
Before a Subcommittee of the Committee on Interstate and Foreign Com- 
merce, United States Senate, Eighty-fourth Congress, First Seesion, 
February 21 and 2h, 1955, on S. 651, pp. yl and 142): 


"Mr. Chairman, the Board does now have, as has been pointed 
out here, a degree of authority under the various provisions 
of the Civil Aeronautics Act, to modify, amend, or alter certi- 
ficates, and to suspend them where the Board finds, after 
appropriate procedures, that the public convenience and neces- 
sity requires that action. That, we believe, certainly goes as 
far as permitting us to take a point off a route segment or to 
add_a_ point to a route segment. This is true with respect to 
a permanent certificate as well as a temporary one. Exactly 
how far that authority goes however, has never been adjudicated. 
That it does go to the question of individual points we are 
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It will be noted that no doubt whatever was expressed about effecting 
a change such as is involved here. 

The views of Congress with respect to the Board's powers under 
section )01(h) were even broader than those expressed by the Board's 
General Counsel. The Senate Report on the permanent certification 


legislation expressly referred to the matter and stated (Senate Report 


No. 12, 8th Cong., 1st Sess., March 28, 1955): 


"Your committee is satisfied, however, that section 
)01(h} of the Civil Aeronautics Act, by vesting the Board 
with the power 'to alter, amend, modify or suspend, in 
whole or in part, any certificate, gives the Board the 
power to add new points and to eliminate uneconomical 
points, be they terminals or intermediate points, and to 
revise entire route segments as the public interest re- 
quires. The history of the development of the trunk 
airline routes gives your committee confidence that sec- 
tion )01(h) provides the Board with all the authority 


(Footnote continued) 
clear. The committee is aware, I am sure, that the Board has 
in several instances suspended trunkline points for temporary 
periods and granted them to feeder carriers, local service 
carriers for the same periods. That exercise of the Board's 
power has been judicially sustained by courts. 


"When it comes to the question of whether an entire route 
segment could be either suspended or modified, or altered to 
eliminate it from a route certificate, the question is not so 
clear. I think it is clear that if the change amounts to a 
basic alteration in the carrier's route system, then the power 
does not extend so far. The only example we have of that kind 
of problem in the Board history was the problem of the extension 
of Panagra from the Canal Zone to the United States. In that 
case, the Board found that that extension would be of such sig- 
nificance in relation to the carrier's operations as to be 
beyond the Board's powers of amendment. It is my view, that 
if the legislation were passed in the form being here consid- 
ered, with that Congressional action,it would be very dubious 
whether the Board would have the power to eliminate an en- 
tire route segment of a local service carrier which was thus 
granted a permanent certificate." (Emphasis added). 
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necessary for proper route development. Action by 
Congress at this time in requiring the Civil Aero- 
nautics Board to grant permanent ‘grandfather' certi- 
ficates to the present local service carriers will not 
interfere in the slightest with the continued orderly 
evaluation of the route systems of these carriers." 


(p. 190k). 13/ 
The House Report is to the same effect (House Report No. 265, 8hth 
Cong., 1st Sess., March 22, 1955, p. 1919). : 

Thus, there is here involved plain statutory language, recognized 
as such by the courts, and consistent administrative interpretation 
relied upon by the Congress as assurance that a carrier such as North 
Central would not be able to achieve the result here sought; i-e., to 
choose at its election whether or not to serve points within the area 
of its operations. Here, the Board's action was proper within the 
narrowest views of its powers. There was no route "extension" in the 
sense of compelling the carrier to add substantial mileage to serve 
new territory, but only the addition of cities in the area slready 
served by it. There has been no change in the fundamental Guvacter 
of petitioner's operations; it was, and remains, a local service 
carrier conducting operations in its assigned area. And care is no 
need to belabor the point that the authority exercised by the Board 
is essential to the sound and effective administration of the Act. 
Indeed, under petitioner's view, the only remedy available to the 

13/ Such positive and pointed recognition of authority: in subse- 
quent legislation on the general subject matter involved is, of course, 
entitled to great weight. Marchie Tiger v. Western Investment Co 


221 U.S. 286 (1911); Pacific Power & Light Co. v. Federal Power Commis- 
sion, 87 U.S. App. D.C. 261, 10h F, 2d 272, 275 (1950). 
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Board and to communities not heretofore receiving air service against 
the unwillingness of the existing carrier to provide service is to 
certificate yet another "willing" carrier into the area involved, 
with the service being supported by subsidy out of all proportion 

to that involved in service by a carrier already in the area. The 
Act is not cast in so narrow a mold. 

Petitioner's contrary arguments appear to rest principally on 
contentions that (1) the failure of Congress to specifically provide 
for a power of "exteasion® in the Civil Aeronautics Act and the pres~- 
ence of such provision in earlier bills and other statutes indicates 
that the Board was not intended to exercise such power, (2) the 
‘willingness* of a carrier is a statutory prerequisite to certifica- 
tion, and (3) constitutional problems may arise if the Board is held 
to have the power which it asserts. As to the first point, there 
were provisions in some of the earlier bills providing for exten- 
sions, The several bills leading up to the Act which petitioner 
quotes from in Appendix B of its brief were only a few of many which 


were introduced. Some had the "extension" language and some did 
1 


2/ 
not, and it does not appear why the bill as enacted did not contain 


it. Without more, it would seem that its inclusion was considered 


See, e.g., S. 2 (second through final draft), 75th Cong., 
lst Sess., February 24, 1937; H.R. 523h, 75th Cong., 1st Sess., 
March 2, 1937; S. 3659, 75th Cong., 3rd Sess., March 11, 19383 
5. 3670, 76th Cong., 3rd Sess., March 30, 1938; S. 3845, 75th Cong., 
ere April 1h, 1938; S. 3864, 75th Cong., 3rd Sess., April 19, 
1938. 
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unnecessary in view of the language utilized in section 401(h) . Nor 


are the several other regulatory statutes cited by petitioner (Pet. 


br., p. 17) of any significant value in interpreting the language in 
question. An examination of these statutes will reveal that they 
differ so greatly from the Civil Aeronautics Act in language, purpose, 
and factual situations to which they relate, as to render any analogies 
to the instant problem before the Court remote. There is no require- 
ment that Congress utilize the same terminology in all statutes, and 
certainly the section }01(h) language in terms authorizes the action 
here involved. 

Actually, the closest analogy would have to be to the Motor Car- 
rier Act which admittedly served as a general pattern for our Act, 
but this weakens rather than strengthens petitioner's argent. The 
provisions of section }01(h) allowing the Board to alter, anend, modify, 
or suspend a certificate in the interest of public convenience and 
necessity have no counterpart in the provisions of section 312(a) of 
the Motor Carrier acts relating to changes in the certificates of 


P 1/ Section 312(a}, 49 U.S.C. 312(a), in pertinent part provides 
as follows: 


"Certificates, permits, and licenses shall be effective from 
the date specified therein, and shall remain in effect until 
suspended or terminated as herein provided. Any such certifi- 
cate, permit, or license may, upon application of the holder 
thereof, in the discretion of the Commission, be amended or re- 
voked, in whole or in part, or may upon complaint, or on the 
Commission's own initiative, after notice and hearing, be sus- 
pended, changed, or revoked, in whole or in part, for willful 
failure to comply with any provision of this chapter, or with 
any lawful order, rule, or regulation of the Commission pro- 
mulgated thereunder or with any term, condition, or limitation 
of such certificate, permit, or license: * * * ® 
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motor carriers. Apart from instances of willful violations, the 

only authority expressly granted the Interstate Commerce Commission 
to effect changes in a motor carrier certificate is found in the 
language which provides that a certificate "may, upon application of 
the holder thereof, in the discretion of the Commission, be amended 
or revoked.* Thus, except in cases of willful Violations, the Motor 
Carrier Act provides for only such changes in a certificate as are 
sought by the holder. This power falls far short of that expressly 
granted to the Board. The *extension® language in the Motor Carrier 
Act which petitioner notes (Pet. br., p. 17) is found only in section 
308(a) thereof (49 U.S.C. 308(a)) which deals exclusively with "terms 
and conditions of certificates," and clearly does not encompass the 
power to amend a certificate. Rather, the Commission's power is only 
that to require the carrier to carry out such conditions and limita- 
tions as were incorporated in the initial certificate in the manner it 


determines subsequent events necessitate. See United States v. Rock 


1 
Island Motor Transit Co., 340 U.S. 19 (1951). The Board's powers 


are much broader. 

Petitioner further contends that "willingness" is a requirement 
for certificate amendments under section }01(h). But nowhere in this 
section is there any expression of such a requirement, or a logical 
or reasonable implication thereof. Petitioner's attempt to relate the 
requirements of this section back to the provisions of section 401(4) 


16/ See, also, United States v. Seatrain Lines, Inc., 329 U.S. 


42h (1947). 
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(infra, p.46) is unjustified, for the "willingness" language in the 


latter section obviously has to do with cases of applications by car- 
17 
riers to serve certain points. Section 312(a) of the Motor Carrier 


Act (supra, p. 19) demonstrates that when Congress did not want to give 
the Commission the authority to amend an unwilling carrier's certifi- 
cate, it knew how to provide for it in unmistakable language. Indeed, 
if "willingness" is to be read into section )01(h) in connection with 
the Board's authority to "amend, alter and modify," there is no logical 
way of reading it out in connection with the authority to "suspend" in 
the same section, and yet two different Circuits had no difficulty in 


17/ Petitioner alleges that "the Board itself has recognized that 
additions of new mileage, although they may be in the form of ‘amend- 
ments' under section 01(h) are, in essence, exercises of the general 
certificating power conferred in section )01(d) and that the require- 
ment of a finding of fitness, willingness, and ability is necessary" 
(Pet. br., p. 23). The two Board cases it cites, however, are in- 
applicable on the facts, because in both of them the respective car- 
riers themselves applied for the additional authority, and there was 
no reason why they should have been treated differently in principle 
with respect to the requirement of findings of fitness, willingness 
and ability from applicants requesting to become carriers for the first 
time. As a practical matter, however, the Board found in both of these 
cases that, “Applicant's long record of successful operation, plus its 
sound financial condition, is sufficient to establish its fitness and 
ability to perform the proposed transportation properly and to conform 
to our rules, regulations and requirements* (2 C.A.B. 286, 315). There 
was no question whatever in those cases of the Board's amending a 
certificate on its ow initiative and contrary to a carrier's wishes. 


As to petitioner's further statement that the Board "gave lip 
service" to the alleged "willingness" requirement in this case by 
finding that North Central met it, we note that the finding petitioner 
quotes appears in the original Board decision which was issued prior 
to the time that petitioner took the position that it would not serve 
if selected (supra, pp. 4-5, note 4). When petitioner took this 
position in its petition for reconsideration, the Board held that 
willingness" was not essential in the circumstances (fr. 15373-75). 
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deciding that the Board has the power to suspend against the objections 
of the carriers affected, on findings of public convenience and neces- 
sity. Western Air Lines, Inc. v. Civil Aeronautics Board, 196 F. 2d 
933 (C.A. 9, 1952), cert. den. 34 U.S. 875; United Air Lines, Inc. v. 
Civil Aeronautics Board, 198 F. 2d 100 (C.A. 7, 1952). 

Insofar as the constitutional argument is concerned, the short 
answer is that given by the Court of Appeals for the Seventh Circuit 
in United Air Lines v. Civil Aeronautics Board, supra (198 F. 2d at 
p. 108): 

" x «x Fuorthermore it seems clear that United 


and all other holders of certificates of public con- 
venience and necessity acquire whatever rights they 


may possess subject to the Board's power to alter, 
amend, modify or the certificates." (Emphasis 
supplied). l 


To the same effect, see United States v. Rock Island Motor Transit Co., 
li 
3h0 U.S. 419, hho (1951). To be sure, constitutional problems might 


18/ Petitioner's suggestion (Pet. br., p. 15) that Interstate 
Commerce Commission v. Oregon-Washington Railroad & Navigation Co. is 
to the contrary erroneous, of course. The Court clearly did not there 
strike down any extension, but merely the particular one there in- 
volved which "required the investment of millions of dollars in a new 
venture in undeveloped areas® (288 U.S. 14, hi (1933)). 


19/ It is also well settled in other areas of public utility 
regulation that whatever rights are acquired by utilities by reason 
of their establishment as such are subject to reasonable regulation 
and modification in context of the particular statute involved and 
in the paramount interest of the public. Nebbia v. New York, 291 
U.S. 502 (193); Federal Power Commission v. Hope Natural Gas Co., 
320 U.S. 591 (194k); Baltimore & Ohio Railroad Co. v. United States, 
345 U.S. 146 (1953). Boers 
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arise if the Board undertook to require a carrier to conduct opera 


tions which would result in an over-all unremunerative systen. But 
that is not the situation here. The Board found that the operations 
would likely be profitable (supra, p. 4). And even if they result 


in a loss, petitioner is insulated by the subsidy provisions of 20 / 
| 20 
statute on which it is in any event now dependent for its existence. 


Constitutional issues in relation to particular factual situations 
are to be decided when and if there is a "taking"; there is no per 
se unconstitutionality in requiring an "unwilling" carrier to serve 


particular cities. 


20/ We note that in its Statement of the Case (p. 7), petitioner 
states that the Board has barred any consideration of losses which it 
might incur in servicing the four cities involved. That is clearly an 
incorrect statement. The Board definitely did not impose such a re- 
striction in making the award. One of the considerations in granting 
a route involves an estimate as to its future profitability. All the 
Board did here was to predict that these cities would likely be profit- 
able. But if they prove not to be, of course petitioner may show this 
in a rate case in connection with its seeking subsidy me for its 
over-all operations. 


A. The fact that Ozark Air Lines was se 

Citaes-Quad Cities route on a rary 

not a ‘or the Board's decision to award 

this route permanently to Ozark 

Petitioner states that the Examiner erroneously based his recom- 

mendation to award Ozark the Twin Cities-Quad Cities route in part on 
the fact that it was already serving it on a temporary basis, and the 
Board "refuses to discuss" this matter (Pet. br., p. 32). The fact is 
that the Board not only discussed this matter but emphatically stated 
that, "The fact that Ozark was operating the route on an interim basis 
did not influence our award to Ozark" (Tr. 15877-80, at p. 15877). 
What the Examiner meant or did not mean is not the crucial point here, 
but rather what the Board found and decided. And what the Board clearly 
concluded was that greater benefits for the traveling public would be 
achieved if this route were oriented to St. Louis rather than Chicago, 
and that such orientation was best achieved by the selection of Ozark 
(Tr. 15376-7% 15877-78). North Central's claim to the route, on the 
other hand, was based on an extension of this route to Chicago, in which 
case the Board found that "no significant new service benefits would 


acerue to the local passengers moving between the on-segment cities and 


Chicago, but, on the contrary, North Central's service would. merely 


ai/ Petitioner attempts to suggest an Ashbacker problem in circum- 
stances where there is not even a remote one (ret. br., p. 32). Peti- 
tioner had a full comparative hearing in the case in which the temporary 
award was made (gupta, P- 6, note 5 ), and the order therein was never 
appealed from. e, petitioner has had a full comparative hearing 
in this case with respect to the permanent award. 
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duplicate the mlti-schedule through-plane service already available to 
the air transport users in these markets." (Tr. 15377). This being 

the basis for its decision, the Board did not need to speculate on what 
the Examiner meant, or whether he would be right or wrong in what he 
meant, and simply concluded that * * * * even if we accept North Central's 
contentions in this regard, we would not select North Central to operate 
this route" (Tr. 15376). Once the Board has made (as it has here) suffi- 
cient findings as to the service that is most responsive to the public 
need in a particular situation and the carrier best qualified to furnish 
it, no useful purpose is served by indulging in further talk and specu- 
lation, Continental Southern Lines, Inc. ‘v. Civil Aeronautics Board, 90.U.S. 
App. D.C. 352, 197 F. 2d 397 (1952), cert. den. 3h U.S. 831; North 
American Airlines v. Civil Aeronautics Board, 100 U.S. App. D.C. 40, 2h 
F. 2d 45, 448 (1957). 


ween Des Moines 
are consisten 
s or es ished norms 


We should like to preface our argument on this issue with the ob- 


servation that the quality of petitioner's charges of inconsistency as 


to findings bears a striking resemblance to Similar claims petitioner 
recently made, and this Court rejected, in North Central Airlines, Inc. 
v. Civil Aeronautics Board, ___ U.S. App. D.C. 265 F. 2a 581, 
58h-5 (1959), cert. den. 360 U..S. 903. ‘There, as here,  peti=". 
tioner attempted to establish rigidity and mathematical exactness with 
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respect to broad concepts which the Board employed in deciding prior 
cases on their own particular facts, and to apply such concepts in 
materially different factual situations. There, as here, this out- 
of-context comparison was compounded by inaccurate appraisals of what 
the Board actually did hold in previous canes: And there, as here, 
petitioner appealed to this Court to substitute its ow inferences and 
judgment for those the Board reached "within the reasonable boundaries 
prescribed by the facts" (265 F. 2d at p. 58). As the Court stated 
on the same page of its opinion, "These problems cannot be solved by 
a mathematical computation. Judgment necessarily enters into each 
one, and the Congress has given the agency power to exercise that 


judgment.” 


1. The alle inconsistent findings with respect to the 
Quad Cities-Twin Cities and Des Totnes Jie Cities 


a oO OZ 


Petitioner alleges that the Board relied on an "area concept® 
in awarding the Des Moines-Twin Cities route to Ozark, but that such 
concept was rejected in a previous proceeding making a temporary award 
to Ozark of the Quad Cities-Twin Cities route (Quad Cities-Twin 
Cities Case, Docket No. 7192, Order E-11067, February 27, 1957). 
Obviously, petitioner's understanding of “area concept” is entirely 
geographic, and, as such, finds no support in Board decisions, and was 
specifically rejected here (Tr. 15880). True, the principal purpose 
of local airlines is to provide short-haul services geared to local 


needs and maximm development of local traffic and such purpose is 


OS ar 


normally best achieved by concentrating their efforts on operations 


in reasonably compact and homogeneous marketing areas. But igs has 
22 
not called for the creation of tight geographical domains. The 


focus must be on the particular needs for service and the degree of 
route integration which will best satisfy such needs. Geographical 
boundaries are at best but one element in such considerations, Thus, 
as can be seen from the very quote appearing on pp. 33-3) of peti- 
tioner's brief with respect to the Des Moines-Twin Cities award, 
Ozark's superior route integration offered the better opportunities 
for the needed services and weighed heavily in its selection. This 
was also significant in the previous Quad Cities-Twin Cities Case, 
Supra, where the Board first found several factors in favor of 

Ozark's selection, and when it came to North Central's areal argument, 


stated: 
" x % * Either carrier would link the cities on the new 
segment to Minneapolis. So far as route integration is 
concerned, its significance is ultimately a matter of 
traffic and operations. The record clearly shows stronger 
integration of the proposed segment with Ozark's system 
traffic-wise, while any advantage in operational integra- 
tion in North Central's favor would be minor in nature, and 
will be more than counter-balanced by the fact that Minne- 
apolis will be a far stronger segment terminal for Ozark 
than Quad Cities would be for North Central. For these 
reasons we must reject the contention that the segment's 
location with respect to North Central's area of operations 
call for that carrier's selection." (Order E-11067, p. 16). 


Another of petitionerts allegations of inconsistency is that in 
making the temporary award in the Quad Cities-Twin Cities Cas e the 


22/ A glance at the map in petitioner's brief shows that there 
were no such sharp boundaries between Ozark and North Central before 
this proceeding got underway as petitioner would have this Court believe. 
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2 
Board relied on beyond~segnent senger-mile pee aes that when 


it came to making the permanent award, it was concerned only with the 
number of beyond-segment passengers (Pet. br., p. 35) We cannot help 
but feel that this statement is the result of an obvious oversight 
by petitioner in reading the Board's opinion in the Quad Cities-Twin 
Cities Case, for right after the Board notes the heavy preponderance 
of Ozarks's passenger-mile data, it goes on for over a page to detail 
as well Ozark's heavy preponderance in terms of number of passengers, 
and concludes that, 

@ x» % * in terms of comparative convenience to beyond- 

segment passengers, Ozark cannot only offer one-plane 

service to many more such passengers than North Central, 

but those beyond-segment passengers who will be carried 

by Ozark to Minneapolis for onward movement have generally 

better prospects for connections at that point than the 

beyond-segment passengers which North Central could carry 

to Quad Cities would have for connections there.™ (Order 

E-11067, pp. 5-6). 
Beyond-segment passenger-mile data is primarily valuable in showing 
revenue potential, whereas mumber-of-passengers data indicates historic 
interest and market identity, as well as, of course, which carrier can 
serve the greater mmber of people. The weight to be given to such 
data is peculiarly within the agency's province, and the Court will 
readily see from a perusal of the Board's opinion on reconsideration, 
to which petitioner refers, that petitioner's real quarrel is with the 
Board's judgment in such matters and not with any inconsistency in 


findings (Tr. 15878-80). 


23/ ¥Passenger miles*® equal the number of passengers mltiplied 


by the miles they travel. 
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The nature of petitioner's final allegation of inconsistency 
under this heading (Pet. br., pp. 35-36), and the complete answer 
thereto, is found in the following excerpt from the Board's ionier on 
reconsideration: | 


"With respect to the claimed inconsistency concerning 
the Kansas City-Chicago route, North Central argues that 
we granted the Kansas City-Chicago route to Ozark to pro- 
vide increased service between the Quad Cities and Chicago 
when, on the other hand, we denied North Central's request 
for a Twin Cities-Quad Cities-Chicago route because we 
found no need for Quad Cities-Chicago service. However, 
the record does not support these assertions. North Central 
overlooks our findings as to the need for air service between 
the intermediate cities (St. Joseph, Kirksville, Cedar Rapids, 
and Ottumwa), on the Kansas City-Chicago route and between 
those cities and the terminal cities of Kansas City and 
Chicago, [Tr. 15397-1502]. Since Braniff's service between 
the Quad Cities and Kansas City and between the Quad Cities 
and Chicago was being replaced, and Ozark wes already author- 
ized to serve between the Quad Cities and Chicago and was the 
logical carrier to provide the needed service between Quad 
Cities and Kansas City, Ozark's service in these markets was 
substituted for that of Braniff's, As can be seen, the 


Kansas City-Chicago award was not dicated on the need for 
increase 1Les— cago service as ¢ ed or 
Pas = on saa sthiers sen ce sas eg re derived 
rom the authorization of a Kansas U1 cago route. As we 
ave heretorore e ed, 1n the case of No entral's 
es route via the d Cities, we 


ropose 

a no c able bonetites (fr. 15001, emphasis supplied). 
Obviously, the Twin Cities-Chicago, via Quad Cities, route which North 
Central was denied is substantially different both as to purpose and 
service from the Chicago-Kansas City route granted to Ozark, Insofar 


as Quad Cities-Chicago service is concerned, no new certification was 


made, for Ozark had authority to serve these cities prior to the insti- 


tution of the Seven States Area case. There is no inconsistency what- 


ever. 
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2. The alleged inconsistent findings with respect to the 
certification of Ozark between Des Moines and Mil ee y 
via Cedar Rapids, Dubuque and son 

The findings and conclusions with respect to the Des Moines- 
Milwaukee award are set forth in six pages of the Board's original 
decision and show the difficult weighing and balancing of the 
various factors which must be considered in determining the kind and 
quantity of service required and the selection of the carrier best 
qualified to render it (Tr. 15391-96). We are confident that the 
Court will not find the slightest inconsistency in these findings, or 
any departure from prior norms. 

Specifically, petitioner complains that the new authority permits 
duplication of its own service between Madison and Milwaukee, and is 
thus allegedly contrary to the policy of refusing to certificate "harm 
ful competition, particularly between the highly subsidized local serv- 
ice carriers" (Pet. br., p- 36). ‘This, however, is a misstatement of 
the actual policy, as appears from the previous Board cases cited by 
petitioner, For example, in Mid-Continent Airlines, Inc., -Certifi- 
cates of Public Convenience and Necessity, 2 C.A.B. 63, 66 (1940), the 


Board restated the several considerations which mst be weighed in 


certificating a new service, among which was whether it can be furnished 


by the applicant "without imparing the operations of existing carriers 
contrary to the public interest." The fact here is that the Board did 
consider this factor carefully, and was concerned enough with it to 


restrict Ozark from offering turnaround service between Madison and 


oe i 


Milwaukee which would "prevent any serious diversionary impact on 
North Central, particularly in view of the carrier's heavy sched- 
uling between Madison and Milwaukee" (Tr. 15396). Beyond this ; 
however, the Board found that it was in the public interest to 
remedy the existing substantial circuity and inconvenience to 
passengers of the several cities involved (Tr. 15392-93). Peti- 
tioner says that the Board "does not explain why this eincutty 
cannot be eliminated by making Madison the terminal for the Ozark 
route, and thereby giving the Wisconsin cities and the Iowa cities 
adequate connecting service at Madision with North Central" (Pet. 
br., pp. 36-37). But connecting service is what these cities had 
before. The need found was for one-carrier service, as well as the 
elimination of circuity (Tr. 15392). 

The last inconsistency alleged is with respect to the Boardts 
refusal to extend the route to Omaha, and as so Sonetttatsd. to 


authorize petitioner to operate it. Petitioner states that the Board 


rejected its proposal on the ground "that such a route would duplicate 


the service of United Air Lines between Des Moines and Omaha" (Pet. 
bre, pe 37). A reading of the Board's decision on the subject will 
show, however, that the principal reasons for the denial were (1) that 
the proposed route was unjustified in view of the frequency and 
variety of schedules offered by United between Des Moines and Omaha 
and the lesser community of interest of the on-route cities with Omaha 
than Des Moines; (2) that the benefits to be derived from the proposed 
extension are not worth the additional subsidy support which would be 
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required; and (3) that the extension to Omaha and the greater flight 
time required to serve the route would make the east-bound flights 
less attractive for the needed commter service to Madison and 
Milwaukee for Dubuque originations (Tr. 1539). 


y in the Board 


The "full and fair" hearing issue as it appears in petitioner's 
brief, reads as follows: 
"Did the Civil Aeronautics Board deprive North Central 

of a full and fair hearing and commit prejudicial 

error when it permitted representatives of its Bureau 

of Air Operations, a party to the proceeding below, 

to be present to the exclusion of all other parties 

at the confidential Board conferences during which 

this case was considered?" 
In pursuit of this issue, petitioner names several members of the 
Bureau of Air Operations who it alleges were present at the Board's 
deliberative sessions, and contends that "the very presence at these 
meetings of a party of the proceeding to the exclusion of all other 
parties is noxious to the concept of justice and fair play in admin- 
istrative proceedings,® and in violation of the separation of 
functions provision of section 5(c) of the Administrative Procedure 
Act and the Board's own regulations (Pet. br., pp. 26-27). First of 
all, we note that the allegation by petitioner to the Board on this 


issue appears in its petition for reconsideration wherein it stated 


on information and belief * x x x that the Chief of the Board's 
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Bureau of Air Operations was present in an advisory capacity at the 
time the Board considered this case and reached its decision." 
(Tr. 15621). In its order denying reconsideration, the Board an- 
swered that "the facts are squarely to the contrary" (Tr. 158775 
note 7). The minutes and Recorder's notes show that the Bureau Chief 
was not in attendance (App. A, p.lj2). While this should dispose of 
the only question open to review = we nonetheless show that peti- 
tioner's allegations and contentions with respect to other Bureau 
employees are without merit. 

1. The only statutory "separation of functions® provision 


applicable to the Board is that contained in section S(c) of the 


Administrative Procedure act .22/ Assuming, arguendo, that merely 


2 ection 1 e) of the Civil Aeronautics Act (infra, p. 7) 
precludes the consideration by a reviewing court of matters not urged 
to the Board unless there were reasonable grounds for the failure to 
do so. Here, petitioner alleges no such grounds, nor are there any. 
Western Air Lines v. Civil Aeronautics Board, 196 F. 2d 933, 936-7 
(C.A. 9; 1952), cert. den. 3LL Deo. 8753 United States Ve Tucker Truck 
Lines, 3h) U.S. 33 (1952); Seaboard & Western Airlines v. Civil Aero- 
nautics Board, 87 U.S. App. DeCe 70, 103 F. 2d 975 (1950). —<Ct~C*S 


25/ Section 5(c) (5 U.S.C. 100h(c)) provides in pertinent part: 


* 4 # # No officer, employee, or agent engaged in | 
the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, _ 
recommended decision, or agency review pursuant to sec- 
tion 8 except as witness or counsel in public proceedings. 
This subsection shall not apply in determining applications 
for initial licenses or to proceedings involving the validity 
or application of rates, facilities, or practice of public 
utilities or carriers; nor shall it be applicable in any 
manner to the agency or any member or members of the body 
comprising the agency." (Emphasis added.) 


ecire 


being present is to q par rane or advise in the decision" within 

the meaning of this eter there would still be no violation here. 
This is because of the exception stated therein for matters involving 
"initial licensing." The exception from the "separation of functions" 
provision for this category of cases was intended to permit responsi- 
ble staff members to advise and recommend concerning licensing matters, 


for as in rule making, the aspects of such licensing are dominated by 


policy making considerations and there is an absence of accusatory and 
27 


disciplinary factors. This rationale for the exception, which 


etitioner cites no authority for such an assumption, and 
we know of none. The Bureau of Air Operations comprises the largest 
and most important staff component engaged in assisting the Board in 
carrying out the economic responsibilities under the Act. It is 
separate and distinct from the Office of Compliance which deals with 
accusatory and disciplinary cases. Among the principal functions of 
the Bureaw it is to assist the Board in developing and carrying out 
broad policies in connection with such matters as route development, 
rates, subsidy and various business control relationships, much of 
which does not even involve it in formal proceedings. To liken the 
Bureau's presence in cases such as this to that of an outside party, 
or to suggest that its presence is an “influence which may tend to 
distract the Board's attention from the record” (Pet. br., p. 29), is 
to ignore its peculiar role and the nature and the necessities of the 
administrative process. These suggestions, together with petitioner's 
attempt to link up the Board's decision with what awards Bureau 
Counsel urged upon the record (Pet. br., pps 29-30) are but other 
facets of intrusion upon an agency's internal decisional processes 
which this Court has on previous occasions found unwarranted. (See, 
e.g.,colonial Airlines v. Civil Aeronautics Board, No. 10037, orders 
Of March 16, and June 1, 1949;Greensboro-Hi +b + Authori 
v. Civil Aeronautics Board, No. 1,362, order c 3 


ae Kaiser Aluminum and Chem. Corp. v. United States, 157 F. Supp. 
939 (Ct. Cl., 1950). 

This exception was recognized in wakepoint oysters Inc. 
Ve 9 17h F. 2d 676, 692-3 (CoA. 9s 19h9) cert. 60 


e ewe > 
where the court stated: "Petitioner, however, contends that even in 
cases of rele-making, when sharply contested issues of fact are 
involved, adjudication procedures should be followed ....As a 
matter of policy, such may be true, but the Act as finally enacted 
did not so provide and we cannot believe that the omission was the 
result of oversight.® 
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appears in the legislative history of the Act, makes it clear that 
the term "initial licenses" includes proceedings for the amendment of 
the existing licenses of applicant-carriers to provide new services 
(Attorney General's Manual on the Administrative Procedure Act (197), 
poe 50-53, 55, and authorities there cited). It was such matters 
that were involved in the Board's proceeding affecting petitioner. 
The purpose of the instant proceeding was to reappraise and 
determine the local air service needs in the extensive area covered 
by the seven petitioning states for additional services (Pet. br., 
pp. 2-3). The inguiry was to be directed entirely to the require- 
ments of "public convenience and necessity® and was to be free of 
any accusatory or disciplinary aspects. To this end, the Board 
consolidated mmerous applications for additional service filed by 
civic bodies as well as applications filed by local air carriers 
already serving within the area (including petitioner) for various 
modifications of their existing certificates to authorize service to 
specific points as well as to meet such additional needs as might be 
found by the Board. With particular reference to petitioner, not 
only did it request in its application that a substantial nonber of 
named cities be added to its existing system, but it also included 
the general request to serve "any city on any route or any combination 
of routes which the Board considers serves the public convenience and 
necessity" (supra, p. h, n,), Tims, petitioner, along with the other 
local carriers in the area, was an applicant for smendnent of its 


certificate, and the fact that the final decision of the Board left 
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4% unhappy about the addition of certain cities which it did not 
specifically apply for, cannot serve to alter the cease of the pro- 
ceeding as one for "initial licensing." The award of these now- 
unwanted cities was as free of the accusatory aspect as the award of 
cities specifically applied for. 

2. Contrary to petitioner's allegations, there was no violation 
here of the Board's own rules and policies with respect to staff 
attendance or participation in the decisional process. And we note, 
incidentally, that such rules and policies call for even greater and 
more meticulous observance of the "separation of functions" principle 


than is required by the Administrative Procedure Act. Thus, section 


300.2(b) of the Board's "Principles of Practice" (Pet. bre, pp. 26-27), 


prohibits private communication on the merits of a case by any members 
of the Board's staff who participated in the hearing as witnesses or 
counsel, regardless of whether the case is in the nature of rule making 
or initial licensing and thus free of accusatory elements. Such wit- 
nesses and counsel are entirely excluded from participation or attend- 
ance at decisional sessions. In accusatory type cases, there is a 
further exclusion from participation or attendance at decisional 
sessions of all other personnel of the Bureau participating in sach 
cases. Thus, only in non-accusatory type cases is staff attendance 
(except by witnesses or counsel in the case) permitted, and then only 
by specific permission of the Board (App. A, p-h3). 

As previously shown, the matters affecting petitioner in the 
proceeding before the Board were clearly of a non-accusatory nature. 


Pa ye 


The only Bureau of Air Operations personnel present at the sessions 


| when the Board deliberated its decision in this case (Roth, Dregge 


and Forbes) were neither witnesses nor counsel in the case, and 
petitioner does not allege otherwise as to them (App. A, p-l3). 
Contrary to petitioner's allegation (Pet. br., p. 5), neither 
Mr. Ryan, a Bureau analyst and witness, nor Mr. Mulligan, the Chief 
of the Bureau, was present (App. A, pie) = As further shown, the 
attendance of Bureau personnel Roth, Dregge and Forbes was essentially 
for the purpose of observing Board policy in the making, eer for 
certain materials the Board requested them to prepare "in relation to 
the Board's consideration of an over-all policy for the entire local 
service industry which, while affording the local carriers eaten: 
flexibility in operating non-stop and skip-stop schedules, would never- 
theless render their grants subject to reappraisal if within a reason- 
able time adequate traffic results did not follow" (App. A, p.l:3) 2 
Such attendance and limited activity of these staff members were 
clearly permissible not only under the Administrative Procedure Act 
but as well under the more restrictive rules and policies of the Board. 
3. The cases principally relied on by petitioner do not support 
its contentions (Pet. br., pp. 27-29). In Morgan v. United States, 
28/ It is to be noted that the allegation as to Mr. Ryan's 
presence appears for the first time in petitioner's brief, and 
then only in the "Statement of the Case" thereof. 
29/ The subject matter of these materials is in no ease in- 
volved in any of the substantive issues raised by petitioner in 
this case, i.e., denials of route authority petitioner complains 


of do not involve issues of non-stop or skip-stop authority or the 
"use it or lose it® policy. 


30h U.S. 1 (1938), the difficulty was that an examiner's report to 

be used as a basis for exceptions and argument was refused, as were 
the elaborate findings submitted to the Secretary by the staff which 
conducted the investigation. ‘The government submitted no brief or 
statement of contentions, nor did its sketchy oral argument adequately 
reveal its position. Thus, the parties did not know what to address 
themselves to. In Ohio Bell Telephone Co. v. Public Utilities Com- 
mission of Ohio, 301 U.S. 292 (1937), the Commission in fixing a rate 
base relied on property valuation and fluctwation data which was not 
of record and which it did not disclose to the parties. In Trans 
World Airlines v. Civil Aeronautics Board,102 U.S. App. D.C .391,25h F 2d 
90 (1958), a Board member was held. to be disqualified to decide'a case 
which was pending before the Board at a time when he was Solicitor 

to the Post Office and in which he appeared on brief to the Examiner. 
None of these cases bears any resemblance to the case at hand. 


The truth of the matter is that the Board's Bureau of Air 


Operations, although denominated as a ®party® to Board proceedings, 


occupies a status entirely different from that of a private party. 
The Congress in the "separation of functions" provisions of section 
5(c) of the Administrative Procedure Act has recognized that distinc- 
tion, and those provisions serve to express the Congressional judg- 
ment of the circumstances in which a staff member is to be deemed 
disqualified to advise the agency. There was no transcending of 
section 5(c) here, or of the Board's regulations. 


CONCLUSION 
The Board's order should be affirmed. 


Respectfully submitted, 


ROBERT A. BICKS, 
JOHN H. WANNER, Acting Assistant 
Deputy General Counsel, Attorney General, 


0. D. OZMENT, RICHARD A. SOLOMON, 
Associate General Counsel, Attorney, 
Litigation and Research, Department of Justice, 


MORRIS CHERTKOV, FRANKLIN M. STONE, 


WILLIAM L. HOWARD, General Counsel, 
Attorneys, Civil Aeronautics Board, 


Civil Aeronautics Board. 


Dateds October 9, 1959 


SEP 15 1959 


General Counsel, Civil Aeronautics Board 
Acting Secretary, Civil Aeronautics Board 
Presence of Bureau of Air Operations personnel during 
the Board's deliberations in the Seven States Area 
Investigation, Docket No. 75h. a ae 
You have called my attention to the petitioner's brief in North 
Central Airlines, Inc., v. Givil Aeronautics Board (C.A.D.C., 
No. 14,97) wherein certain allegations as to the identity of Bureau of 
Air Operations personel who were present during the Board's deliber~ 
ations in the Seven States Area Investigation, and the Board's policies 
and practices in permitting such presence, do not appear to be entirely 
consistent with my letter to Mr. Rasenberger which is reproduced in 
Appendix C of the petitioner's brief. Pursuant to your request, I have 
again caused a search to be made of the Board's minutes, and the Re- 
corder's notes pertaining thereto, to determine the identity of Bureau 
of Air Operations personnel who were in attendance during the Board's 
deliberations in the subject case and the extent of their antyigg.. 
This second search confirmed the accuracy of the information fur- 
nished in my letter to Mr. Rasenberger, both as to the dates of the 


Board's deliberations and the identity of Bureau of Air Operations 


personnel present at such meetings. Contrary to North Central's 


aie" 


statement, the records do not reveal.that either Mr. Mulligan, the 
director of the Bureau, or Mr. Ryan, a Bureau analyst and witness 
in the case, was in attendance when the Board was deliberating its 
decision in the case, or that any Bureau persomel other than those 
listed in the Rasenberger letter were present. North Central's mis- 
understanding might have arisen from the fact that the first page 
of the minutes for any one day contains a list of attending staff 
members under the heading: "Also present during all or part of the 
meeting." There is no further breakdown in the published minutes 
showing which staff members were concerned with which items on the 
day's agenda. The Board normally takes up several matters during a 
day's session, and staff members come and go as their items are 
reached and concluded. The Recorder's unpublished notes » however, 
do indicate the staff members present for the items here involved. 
It is my understanding that this was explained to Mr. Ellis » North 
Central's attorney, at the time he came to inspect the minutes. 

The Board's established policy with respect to staff attendance 
at decisional sessions is that no representative of an office or bureau 
participating in an accusatory proceeding may be present when the deci- 
sion is being formulated. Even in non-accusatory situations, no staff 


member who participated as a witness or counsel in the proceeding may 


be present. As previously stated, our records show no such presence 


on the part of Bureau personnel who were previously witnesses or counsel 


in the case. 
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As to the attendance in non-accusatory cases of Bureau personnel 
other than witnesses amd counsel, the Board's policy is to grant per- 
mission on a case-to-case basis for the purpose of the Bureau's better 
understanding broad policy determinations as they are made in the de- 
liberative process which may be valuable to the Bureau in connection 
with its responsibilities in both formal and informal Sedan matters. 
Such attendance is normally confined to the role of an observer only, 
but occasionally the Board may request such delimited personnel to 
perform certain calculations or tabulations on the basis of designated 
facts of record or information of which the Board may take official 
notice in developing broad objectives. The attendance and activity 
of Roth, Dregge and Forbes (listed in the Rasenberger letter) were in 
accordance with this latter policy. None of them participated as 
counsel or witness in the proceeding. Their role during the deci- 


sional sessions was principally that of silent observers, and the 


minutes of May 8 and October 8, 1958 show that the materials they were 


requested to furnish (Pet. br., p. 6) were in relation to the Board! s 
consideration of an over-all policy for the entire local service in- 
dustry which, while affording the local carriers greater flexibility 
in operating non-stop and skip~stop schedules, would nevertheless 


render their grants subject to reappraisal if within a reasonable time 


adequate traffic results did not follow. age 
ro meee 


Mabel Mc 
Acting Secretary 
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APPENDIX B 


The relevant provisions of the Civil Aeronautics Act of 1938, 52 


Stat. 973, as amended (49 U.S.C. 401, et seq.) are: 
DECLARATION OF POLICY 


Sec, 2. [h9 U.S.C. 402]. In the exercise and performance of its 
powers and duties under this Act, the Authority [Board] shall con- 
sider the following, among other things, as being in the public inter- 
est, and in accordance with the public convenience and necessity-- 


(a) ‘The encouragement and development of an air=transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(b) The regulation of air transportation in such mamer as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; | 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


(e) The regulation of air commerce in such mamner as to best 
promote its development and safety; and 


(f£) The encouragement and development of civil aeronautics. 
* * * * * | 
GENERAL POWERS AND DUTIES OF THE AUTHORITY 
General Powers 
Sec. 205 [9 U.S.C. 25] (a) The Authority [Board] is empowered 


to perform such acts, to conduct such investigations, to issue and 
amend such orders, and to make and amend such general or special rules, 


Sher 


regulations, and procedure, pursuant to and consistent with the pro- 
visions of this Act, as it shall deem necessary to carry out such 
provisions and to exercise and perform its powers and duties under 
this Act. 


% * * * * 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 01. [h9 U.S.C. 481] (a) No air carrier shall engage in 
any air transportation unless there is in force a certificate issued 
by the Authority [Board] authorizing such air carrier to engage in 
such transportation: * * * 


(b) Application for a certificate shall be made in writing 
to the Authority [Board] and shall be so verified, shall be in such 
form and contain such information, and shall be accompanied by such 
proof of service upon such interested persons, as the Authority [Board] 
shall by regulation require. 


% *% % * * 
Issuance of Certificate 


(d)(1) The Authority [Board] shall issue a certificate author- 
izing the whole or any part of the transportation covered by the 
application, if it finds that the applicant is fit, willing, and 
able to perform such transportation properly, and to conform to the 
provisions of this Act and the rules, regulations, and requirements _ 
of the Authority [Board] hereunder,- and that such transportation is 
required by the public convenience and necessity; otherwise such 
application shall be denied. 


% % * * % 
Authority to Modify, Suspend, or Revoke 


(h} The Authority [Board] upon petition or complaint or upon 
its own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, if the 
public convenience and necessity so require, or may revoke any such 
certificate, in whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation of such certi- 
ficate: Provided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable time to be 
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fixed by the Authority [Board], with an order of the Authority 
[Board] commanding obedience to the provision, or to the order 
(other than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the Authority 
[Board] to have been violated. Any interested person may file with 
the Authority [Board] a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, suspension, 
or revocation of a certificate. 


% % * *% + 
Certain Rights Not Conferred by Certificate 
(j) No certificate shall confer any proprietary, property, 
or exclusive right in the use of any air space, civil airway, land- 
ing area, or air-navigation facility... 


* * * * * 


RATES FOR CARRIAGE OF PERSONS AND PROPERTY 


Carrier's Duty to Provide Service, Rates, and Divisions 


Sec. Oh. [9 U.S.c. 48h] (a) It shall be the duty of every 
air carrier to provide and furnish interstate and overseas air — 
transportation, as authorized by its certificate, upon reasonable 
request therefor and to provide reasonable through service in such 
air transportation in connection with other air carriers; to provide 
safe and adequate service, equipment, and facilities in connection 
with such transportation; to establish, observe, and enforce just 
and reasonable individual and joint rates, fares;and charges, and just 
and reasonable classifications, rules, regulations, and practices 
relating to such air transportation; and, in case of such joint 
rates, fares, and charges, to establish just, reasonable, and equi- 
table divisions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any of such par- 
ticipating air carriers. 


% * * % * 
JUDICIAL REVIEW OF AUTHORITY'S ORDERS 
*% * * % * 
Findings of Fact by Authority Conclusive 


Sec. 1006. [h9 U.S.C. 646] (e) The findings of fact by the 
Authority [Board],if supported by substantial evidence, shall be 


a = 


conclusive. No objection to an order of the Authority (Board] shall 
be considered by the court unless such objection shall have been 
urged before the Authority [Board] or, if it was not so urged, un- 
less there were reasonable grounds for failure to do so. 


* * * * * 
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I. THE CIVIL AERONAUTICS BOARD DOES NOT 
HAVE THE POWER TO REQUIRE NORTH CEN- 
TRAL, AN UNWILLING CARRIER, TO PROVIDE 
AIR SERVICE TO ASHLAND, MARSHFIELD AND 
APPLETON, WISCONSIN AND ROCKFORD, ILLI- 
NOIS. 


A. North Central Adequately Communicated Its Un- 
willingness to the Board. 


Respondent’ takes the position that North Central was 


1The briefs of the intervenors in this case raise and argue 
essentially the same points in opposition to North Central’s peti- 
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originally willing to serve the cities of Appleton, Marsh- 
field and Ashland but later changed its mind and made 
a late-voiced statement of unwillingness after the Board 
had issued its order and opinion in this ease. The record 
is to the contrary. North Central excepted to the recom- 
mendation of the Hearing Examiner that it be certificated 
to serve these cities (Tr. 13362). It fortified its objec- 
tion in its brief in support of its exceptions (Tr. 13956). 
It made clear its position that the Appleton, Marshfield 
and Ashland operations would be uneconomical and in- 
efficient. The Board was, therefore, adequately apprised 
of North Central’s unwillingness to serve the subject 
cities prior to the time that it reached its original deci- 
sion.2 North Central reaffirmed its position of unwilling- 
ness in its petition for reconsideration and submitted to 
the Board the question of whether or not it has the stat- 
utory power to certificate an unwilling carrier. Cer- 
tainly the Board and the intervenors cannot claim that 
North Central gave them no notice of its unwillingness. 
Indeed, North Central first gave such notice in its excep- 
tions filed on January 10, 1958 and it has persisted in its 
position from that time through the issuance of the 
Board’s' Order No. E-13254 on December 9, 1958 to the 
present time. 


tion with respect to the jurisdictional question. Therefore, we will 
address our reply primarily to the brief of respondent, with occa- 
sional comments on those points and authorities raised by the 
intervenors which are different from those raised by respondent. 


2 The issue of the certification of Rockford as an intermediate 
point on North Central’s system between Madison and Chicago 
arose for the first time when the Board issued its Order No. E- 
13254. North Central availed itself of its first opportunity to 
object and on petition for reconsideration advised the Board of 
its unwillingness to serve Rockford on this segment. 


3 Prior to this time, it was unnecessary for North Central to 
raise the issue of the Board’s power. The Board had not until 
then usurped extra-statutory powers. 
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B. The Briefs of Respondent and Intervenors Do 
Not Support Their Contention That the Board 
Has the Power to Extend the Route of an Un- 
willing Carrier. 


The respondent makes considerable ado over the point 
that North Central did not on appeal contend that the 
Board’s actions were illogical, unreasonable, or unsup- 
ported by substantial evidence (Res. Br., pp. 5, 6), im- 
plying that we agreed with the Board that the public 
convenience and necessity require service to the subject 
cities. This is not so. We contended in our exceptions, 
in our brief in support of the exceptions and in our peti- 
tion for reconsideration that the Board’s action was un- 
reasonable, illogical and unsupported by the substantial 
evidence on the whole record, and we still hold this posi- 
tion. However, this has no bearing on the issues which 
were raised on appeal. If the Board is without statutory 
authority to act, its actions are void, irrespective of its 
motives, intentions or support in the record. 


It may be “obvious” to respondent that the power to 
“alter, amend, [or] modify” includes the power to both 
“extend” and “take away,” (See Res. Br. p. 11), but it 
is certainly not obvious to Petitioner. Considering the 
number of Civil Aeronautics Board cases in which the 
power to extend has been litigated (See Res. Br. pp. 
12-14), it would seem that there are a substantial number 
of other carriers who agree with out position. These 
other carriers, as well as North Central, are unhappy 
with the Board’s attempts to legislate for itself power 
not granted in its enabling statute, but until now none of 
them have deemed it expedient to challenge the Board’s 
ruling in the courts. Respondent contends that its “uni- 
form and long-standing administrative interpretation of 
the statute is consistent with the literal language and 
should be controlling without more. (Res. Br. pp. 12 & 13) 
We submit that if the Board acted without statutory 
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authority, its actions are no more valid because it has so 
acted on several occasions in the past. 


Respondent also cites United Airlines v. CAB, 198 F.2d 
100 (7th Cir. 1952) in support of its position. As we 
pointed out in our original brief, pp. 24 and 25, the 
Court in the United Case specifically limited its deci- 
sion to the question of whether or not the Board has the 
power to “suspend,” saying: 


“Although we have discussed the power of the Board 
to alter, amend and modify, we wish to emphasize that 
we do not intend to indicate the limitations or the 
extent of the Board’s authority under those provi- 
sions. It was necessary to discuss them somewhat 
because the power of the Board to suspend appeared 
in the same sentence of the statute. The only matter 
before us for decision is whether the Board exceeded 
its authority in entering the orders to temporarily 
suspend United’s operation at the several cities.” 
(198 F.2d, at 108 and 109) 
The quotations from the United Case included in Re- 
spondent’s brief, p. 14, to the effect that the Board has 
recognized that it has the power to make some limited 
changes in existing certificates where those changes do 
not transform the essential character of the carrier’s op- 
erations, and citing the Panagra Terminal Investigation, 
4 CAB 670 (1944), is not an endorsement, nor is it an 
affirmation, of the Panagra Terminal Case. It is merely 
a realization on the part of the Court that the Civil 
Aeronautics Board recognizes limitations in its authority. 
Similarly, the case of Western Airlines, v. CAB, 196 F.2d 
938 (9th Cir., 1952) deals with the power of the Board 
to “suspend” and in no way supports the Board’s conten- 
tion that it has the compulsory extension power. 


Intervenors, the City of Marshfield and the City of 
Ashland, cite CAB v. State Airlines, 338 U.S. 572 in ad- 
dition to the cases cited by Respondent (Br. p. 12). It 
is true that in the State Airlines Case the Supreme Court 
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upheld the decision of the Board granting a carrier au- 
thority it had not requested. However, the recipient of 
this authority was more than willing to accept it. The 
appellant was not the beneficiary of the Board’s generos- 
ity, but a party whose application had been denied. In 
that case, the Board could easily make the required find- 
ing of fitness, willingness and ability to support its deci- 
sion. 


Respondent’s position is no more supported by its cita- 
tions to Congressional hearing transcripts and reports 
of Congressional committees than it is by the cases it 
cites. The testimony of General Counsel Emory T. Nun- 
neley, Jr. (Res. Br. p. 15, footnote 12) to the effect that 
the Board has the authority to add a point to a route 
segment is merely a latter-day pronouncement of the 
Board’s position in the Panagra Terminal Case, supra. 
Naturally the Board’s General Counsel is bound to sup- 
port the Board’s case decisions, and will look upon them 


as law. Mr. Nunneley’s testimony has no more standing 
in this Court than Respondent’s brief in the instant case. 
They both express mere contentions, and neither acts to 
vest in the Board a power which it does not have by vir- 
tue of statute. 


The Board also cites excerpts from the Senate and 
House committee reports on the permanent certification 
legislation (Res. Br. pp. 16, 17) as a basis for its con- 
tention that the view of Congress with “respect to the 
Board’s powers under Section 401(h) were even broader 
than those expressed by the Board’s General Counsel.” 
These quotations do not support that contention. In fact, 
they do not apply to the issue at hand. We will readily 
admit that the Board has the power to add new points 
on a carrier’s system if that carrier agrees and is willing 
to accept such authorizations. But “unwillingness” is the 
erux of North Central’s opposition to the Board’s action. 
The quotation from the Report of the Senate Subcom- 
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mittee of the Committee on Interstate and Foreign Com- 
merce* cited by Respondent does not address itself to 
the problem of whether a finding of willingness is a pre- 
requisite to the certification of these new points. 


The Board continues in its futile effort to support its 
unwarranted action with a five page tirade (Res. Br. pp. 
18-22) against North Central’s contention that a consid- 
eration of the Civil Aeronautics Act, in pari materia, with 
contemporary and prior statutes reveals that Congress 
intended to deprive the Civil Aeronautics Board of the 
compulsory extension power. All of the Board’s words 
and explanations do not alter the facts that (1) Congress 
had previously passed statutes giving administrative agen- 
cies this power; (2) Congress had before it a number of 
bills which proposed to give the Civil Aeronautics Board 
this same power; and (3) Congress did not, and has not 
to this day, given the Board the express compulsory ex- 
tension power which it has sought so vehemently over the 
years. The only conclusion which can be drawn from 
these facts is that Congress intentionally refused to grant 
the Board the power to compel service by an unwilling 
carrier. 


Respondent says that a finding of willingness is not a 
requirement under a route award in a 401(h) proceeding 
(Res. Br. pp. 20-22), thereby contradicting its own deci- 
sions in Pennsylvania Central Airlines Corp.—Certificate 
of Public Convenience and Necessity, 2 CAB 275, 285 
(1940) and Pan American Grace—Certificate of Public 
Convenience and Necessity, 2 CAB 301, 314 (1940), where 
it held: 

“|. section 401(d) provides that, prior to the is- 
suance of a certificate of public convenience and neces- 
sity, we must find the applicant fit, willing, and able 
to perform the proposed transportation properly and 
to conform to the provisions of the Act and our rules, 


4 Senate Report No. 124, 84th Cong., Ist Sess., March 28, 1955. 
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regulations and requirements thereunder. We be- 
lieve that this provision is controlling in applica- 
tions filed under Section 401(h) which, though they 
are in form applications for the amendment of the ex- 
isting certificates, are nevertheless in substance appli- 
cations for new service involving additional route 
mileage.” (2 CAB at 286, 2 CAB 314) (Emphasis 
supplied) 
Respondent attempts to explain away its inconsistency by 
saying that in the two cases mentioned above, both of 
the carriers had applied for the additional authority and 
there was no reason to treat their applications differently 
from 401(d) applications. This is to say that where the 
carriers are willing, willingness is a necessary finding, 
but where a carrier is not willing, a different standard 
applies and willingness is not a necessary finding. Such 
a double standard is unfair and inequitable. The Board 
cannot turn on and off its case-established principles in 
order to suit its fancy. 


Respondent makes an unfair comparison between addi- 
tional certifications under the power to “alter, amend [or] 
modify” and suspensions under the specific power to 
“suspend” in a Section 401(h) proceeding (Res. Br. p. 
21). It says that if willingness is to be read into Section 
401(h) in connection with the Board’s authority to “alter, 
amend [or] modify” there is no logical way of reading 
it out in connection with the authority to suspend, and 
it recites eases in which the courts have found that the 
Board has the power to “suspend” an unwilling carrier. 
Additional certifications under the power to “alter, amend 
[or] modify” involve issues as to whether or not the 
public convenience and necessity require a new route or 
segment to be served. In order to protect the public 
interest and to protect the rights of the carriers, Congress 
has provided that in route certification cases the carrier 
certificated must be willing. This the Board has recog- 
nized in the Pennsylvania Central Case and the Pan Amer- 
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ican Grace Case, supra. The suspension proceeding is a 
horse of a different color. The issue involved is whether 
or not the public convenience and necessity require that 
the Board take away an authority which it previously 
granted. Since the carrier gains no proprietary right by 
reason of its certificate of public convenience and neces- 
sity, the Board maintains a certain degree of control 
over those routes which it has awarded and may suspend 
this authority. On this basis the courts of appeals af- 
firmed the Board’s right to “suspend” unwilling carriers 
in United Airlines v. CAB and Western Airlines v. CAB, 
supra. North Central’s rights to determine the scope of 
sts activities and to be managed by its officers and direc- 
tors for the best interests of its stockholders were not 
granted by the Board. North Central has those rights 
by virtue of its corporate existence. For the Board to 
deprive North Central of these rights without just com- 
pensation and without specific authority in its enabling 
statute is a violation of the “due process clause” of the 
Fifth Amendment to the Constitution. 


Il THE BOARD DEPRIVED NORTH CENTRAL OF 
A FULL AND FAIR HEARING WHEN IT PER- 
MITTED MEMBERS OF ITS BUREAU OF AIR 
OPERATIONS, A PARTY TO THE PROCEEDING 
BELOW, TO BE PRESENT DURING MEETINGS 
AT WHICH IT CONSIDERED THE MERITS OF 
THIS CASE AND REACHED ITS DECISION. 


A. This Issue Was Properly Raised Before the Civil 
Aeronautics Board. 


Respondent apparently takes the position that North 
Central has not properly raised this issue before the 
Board. It states that North Central’s petition for recon- 
sideration alleges the presence of the Chief of the Board's 
Bureau of Air Operations at the time the Board consid- 


5 Section 401(j) of the Civil Aeronautics Act of 1938. 
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ered this case and contends that since the Bureau Chief 
“was not in attendance” ® the issue is not open to review. 
Certainly orderly procedure and good administration re- 
quire that the administrative agency be given an oppor- 
tunity to correct its own errors. For this reason courts 
of appeals will consider only those questions which have 
been raised before the agency. U. S. v. Tucker Truck 
Lines, 344 U.S. 33 (1952). North Central has complied 
with this rule and the Civil Aeronautics Board was fairly 
apprised of North Central’s objection. North Central’s 
petition for reconsideration clearly raises the issue of 
whether or not the Bureau of Air Operations, a party to 
the proceeding below, was present by a representative or 
representatives at the confidential Board conferences on 
the merits of this case (Tr. 15618-15619). Although Head- 
ing VII of the petition for reconsideration alleged the 
presence of the Chief of the Bureau of Air Operations, 
North Central made its position clear in the text. It 
said (Tr. 15618-15619) : 


“The Bureau of Air Operations is represented in eco- 
nomic proceedings by one of its Bureau counsel. It 
participates as a party for the purpose of protecting 
the public interest. Its presence at the time the 
Board reaches its decision to the exclusion of all 
other parties is contrary to the principles of fair 
play and justice and deprives the other parties of 
a full and fair hearing.” 


North Central is objecting to the presence of the Bureau 
of Air Operations, not any one individual representative 
thereof. Subsequent to the filing of its petition for re- 
consideration, North Central was advised by a copy of 
the Rasenberger letter (See Pet. Br., p. 49, App. C), 


® As explained at p. 11, infra, the Board’s minutes reveal that 
the Chief of the Bureau of Air Operations was present during the 
course of some of the meetings at which the Seven States Case 
was discussed. It is impossible to determine from the minutes or 
the stenographer’s notes whether he was present during the actual 
discussions on the merits of that case. 
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that the other members of the Bureau were present at 
these meetings. This discovery caused an amendment in 
the wording of North Central’s objection but not in the 
meaning. In its petition for judicial review before this 
Court, it said: 


“To the best of North Central’s knowledge and belief, 
the Board permitted representatives of its Bureau of 
Air Operations to be present in an advisory capacity 
at the time the Board considered this case and reached 
its decision. The Bureau of Air Operations was a 
party to the Seven States Area Investigation. The 
Board’s ex parte conferences with this party there- 
fore deprived the other parties of a full and fair 
hearing and vitiated the proceeding.” 


B. The Mabel McCart Memorandum in Appendix A 
of Respondent’s Brief Has No Legal Standing in 
This Case. 

In an attempt to soften Petitioner’s contention that the 
Board acted improperly in permitting members of its. 
Bureau of Air Operations to be present during confi- 
dential conferences involving the merits in this case, 
Respondent has included a memorandum from the Board’s 
Acting Secretary, Mabel McCart, to its General Counsel. 
This memorandum bears all the characteristics of hear- 
say evidence and has no legal standing before this Court. 
Furthermore, several statements made in the memorandum 
are basically inconsistent with the explanations given to 
North Central’s attorney, Mr. Ellis, at the time he in- 
spected the Board’s minutes. For example, the memo- 
randum states (Res. Br. p. 42) that North Central’s “mis- 
understanding” concerning who was present might have 
arisen from the fact that the first page of the minutes 
for any one day contains a list of attending staff members 
present during all or part of the meeting. Mrs. McCart 
states that all of these staff members are not present for 
the entire meeting but only remain during that part which 
interests them. The Secretary goes on to say that the 
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reporter’s unpublished notes do indicate the staff mem- 
bers present for the items here involved. This was not 
explained to Mr. Ellis. Quite the contrary, the stenog- 
rapher who took the minutes of the meetings in question 
informed Mr. Ellis that it was impossible to tell from the 
stenographie notes just which members were present for 
which items. She stated that staff members generally 
come and go throughout the meeting and while a record 
of their attendance is kept, it is impractical to note the 
time of their departure. 


The McCart memorandum also states (Res. Br. pp. 
41-42) that the Board’s records do not reveal that either 
the Chief of the Bureau of Air Operations, Mr. Mulligan, 
or the Bureau’s analyst in this ease, Mr. Ryan, were in 
attendance when the Board was deliberating its deci- 
sion. The list of staff members attending all or part 
of meetings at which the Seven States Case was dis- 
cussed includes both Mr. Mulligan and Mr. Ryan in 
addition to other Bureau members. The statement, there- 
fore, is only a half-truth. While the records do not re- 
veal that Mr. Mulligan and Mr. Ryan were present dur- 
ing specific discussions on the Seven States Case they do 
show that they were present at some time during the 
meeting. There is nothing to show that they were not 
present during the discussion involving the Seven States 
Area Investigation. 


The evil in the Board’s actions is that the Bureau was 
present to the exclusion of all other parties. The ex- 
cluded parties, therefore, had no opportunity to deter- 
mine what occurred at the meetings, nor did they have 
the opportunity to protect their interests. The third- 
hand information provided by Mrs. McCart, who was not 
present at the meetings, does not satisfy North Central. 
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C. Respondent and Intervenors Have Not Sufficiently 
Answered North Central’s Contention That the 
Board’s Action Was Improper. 


The Board attempts to answer North Central’s con- 
tention of impropriety by stating (1) that the separation 
of functions provision in Section 5(c) of the Adminis- 
trative Procedure Act is not applicable in “initial license” 
eases, (2) that the Board’s action is not prohibited by 
its own rules and policies, and (3) that the cases relied 
upon by Petitioner do not support Petitioner’s conten- 
tions. Respondent is grasping for straws. It does not 
meet Petitioner’s argument squarely. The tenor of Peti- 
tioner’s contention and argument in its original brief, pp. 
26-30, is that the Board has violated basic concepts of 
justice and fair play in entertaining ex parte communi- 
cations and contacts with one of the parties to the pro- 
ceeding below. The desire of the courts and the Congress 
to preserve the right to a full and fair hearing is demon- 
strated by Section 5(c) of the Administrative Procedure 
Act, the Board’s own code of ethics as set forth in its 
Economic Regulations (see pp. 26 and 27 of Petitioner’s 
original brief), and the courts’ decisions cited by North 
Central in its original brief.’ 


Respondent overlooks the essence of North Central’s 
argument and engages in long discussions as to the sim- 
ilarity between “initial licensing” proceedings and sub- 
sequent route proceedings and the difference between 
“accusatory” proceedings and “non-aceusatory” proceed- 
ings. Obviously Section 5(c) of the Administrative Pro- 
cedure Act excludes the determination of applications for 
initial licenses. Respondent contends that the term “ini- 
tial licenses” includes proceedings for the amendment of 
the existing licenses of applicant carriers to provide new 
services. The only authority which it cites for this con- 


7 Morgan v. U.S. 304 U.S. 1 (1938); Trans World Airlines v. 
CAB, 102 U.S. App. D.C. 391, 254 F. 2d 90 (1958). 
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tention is the Attorney General’s Manual on the Admin- 
istrative Procedure Act. We disagree with the Attorney 
General’s interpretation of Section 5(c). We believe that 
Congress said what Congress meant. When it said “ini- 
tial licenses” it meant initial certificating proceedings, not 
subsequent amendments thereof. However, we do not 
intend to enter the realm of semantics in this brief. Even 
if the separation of functions provision of Section 5(c) 
does not prohibit the Board’s action, the Board has by 
its own rules done so and certainly the courts have sim- 
ilarly restricted the administrative agencies’ actions. As 
we stated in our original brief (Pet. Br. pp. 26 and 27), 
Section 300 of the Board’s Economic Regulations requires 
that Board members and staff members conduct them- 
selves with the same fidelity to standards of propriety 
that characterize a court and its staff. Judicial stand- 
ards of propriety do not sanction ex parte conferences 
and communications. 


CONCLUSION 


Respondent’s answer to Petitioner’s contention that the 
Civil Aeronautics Board did not make sufficient findings 
to allow this Court to properly perform its task of ju- 
dicial review is essentially no more than a restatement 
of facts and circumstances surrounding the issuance of 
the Board’s Order No. E-13254. Respondent is attempt- 
ing to make in its brief the findings which it should have 
made in its original opinion and order and its opinions 
and orders on reconsideration. Petitioner does not deem 
it necessary to rehash the arguments which it has previ- 
ously made with respect to this issue, but reasserts those 
arguments by directing the Court’s attention to pages 
30-37 of its original brief. 


The Board in this case has assumed for itself powers 
which it was not given in its enabling statute. It has 
deprived Petitioner of a full and fair hearing by com- 
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municating ex parte with its own Bureau of Air Opera- 
tions. It has not made findings sufficient to allow this 
Honorable Court to properly perform its task of judicial 
review. For these reasons Petitioner respectfully prays 
this Court to review and set aside the orders of the Board 
from which this appeal was taken in accordance with 
the requests contained in Petitioner’s petition for judicial 
review, Petitioner’s original brief and this brief. 


Respectfully submitted, 


A. L. WHEELER 
Emory N. Exus, JR. 
Attorneys for Petitioner 
1200 Sheraton Building 
Washington 5, D. C. 


November 4, 1959 
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1. The power to alter, amend, and modify in- 
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No. 14,947 


NORTH CENTRAL AIRLINES, INC., 
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v. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


STATE OF WISCONSIN, 
CITY OF MARSHFIELD, WISCONSIN, 
CITY OF ASHLAND, WISCONSIN, 
Intervenors. 


On Petition To REVIEW ORDERS OF THE 
Crvit AERONAUTICS BOARD 


BRIEF FOR INTERVENOR, STATE OF WISCONSIN 


COUNTERSTATEMENT OF THE CASE 


The applications for air service of three Wisconsin 
| cities are consolidated in the Seven States Area Investiga- 
tion, Docket No. 7454 et al: Ashland, Docket No. 7618; 
Marshfield, Docket No. 7659; and Outagamie County, Dock- 
et No. 7060—Outagamie County Airport is located at and 
serves the city of Appleton, Wisconsin (Board Order No. 
' E-10100, adopted March 20, 1956; Tr. 1335). The State of 
Wisconsin is an intervenor in the case (Board Order No. 
E-10238, adopted April 26, 1956; Tr. 1418). 
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The State of Wisconsin strongly supported the appli- 
cations of Ashland, Marshfield and Appleton, (Outagamie 
County) for local air service. The state and the commun- 
ities retained an expert economist and presented detailed 
exhibits in support of the applied-for air service (Tr. 3493; 
3557; 3649; 3731; 3805; 8973). With some modification not 
material here, the examiner recommended (Tr. 13152) and 
the Board found (Tr. 15363-15369; 15423; 15424) that the 
public convenience and necessity require air service to 
Ashland, Marshfield and Appleton as supported by the state, 
namely: The addition of Ashland as an intermediate point 
on petitioner’s route segment 1 of route 86; and the estab- 
lishment of new route segent 10, between Minneapolis-St. 
Paul, Minnesota, and Milwaukee, Wisconsin, via the inter- 
mediate points Eau Claire, Marshfield, and Appleton, Wis- 
consin (Tr. 15423, 15424). 


In the proceedings before the case reached the Board 
for decision, petitioner was an applicant for any service 
authorized by the Board. In its application (Tr. 172) for 
amendment of its certificate of authority petitioner re- 
quested authority to serve any city or route which the 
Board considered serves the public convenience and neces- 
sity (Tr. 175). In response to a question by Examiner Hen- 
derson, Counsel for petitioner specifically stated that peti- 
tioner was willing to serve the Wisconsin cities if the Board 
certificated them (Tr. 5747-5748). Again in its brief to the 
examiner, petitioner represented that it was willing to per- 
form service on any route which the Board determined 
would be in the public interest (Tr. 12127-12128). 


Petitioner first indicated it did not wish to serve the 
Wisconsin cities in its exception to the Examiner’s Initial 
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Decision. Its exception and brief in support thereof, how- 
ever, were based upon economic grounds (Tr. 13362-63; 
13956-57). Petitioner presented no evidence in support of 
its position, and the Board disposed of petitioner’s argu- 
ment as follows: 


“The applications for local air service filed by Ash- 
land, Marshfield and Outagamie County (Appleton) 
were strongly supported by the State of Wisconsin and 
in its detailed exhibits which it submitted in this pro- 
ceeding, the State forecast profitable operations by 
North Central from its service to these cities. Bureau 
Counsel also took the position that air service to these 
cities was required and estimated that North Central 
would realize a profit of $19,942 from its operations at 
Ashland, Marshfield and Appleton. Although requested 
to do so at the hearing by the State of Wisconsin, North 
Central refused to submit any estimates to show how 
much it anticipated its revenue and expenses would be 
if it served the three Wisconsin cities as proposed. Nor 
do we find that North Central now has specified to 
what extent or in what way the various traffic forecasts 
which were made were over-estimated, except to make 
general statements as to marginal points. The carrier 
has not submitted a single specific supporting fact for 
its claim that these cities would not properly support 
air service through their own airports” (Tr. 15364-65). 


In its petition for reconsideration petitioner for the 
first time took the all out position that the Board is with- 
out legal authority to compel it to provide the service (Tr. 


T5607=t?) . 

bei cep io: 
e Board’s findings that the public convenience and 

necessity require air service to Ashland, Marshfield and 


Appleton, that the routes will probably be profitable, that 
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petitioner is the logical carrier to provide the service (Tr. 
15363-69), and that the addition of the Wisconsin cities 
will not transform the character of petitioner’s system (Tr. 
15875) are not challenged by petitioner. 


STATUTES INVOLVED 


The statutes involved are the Civil Aeronautics Act, 
and the Administrative Procedure Act. Such provisions as 
are relevant to the questions to which this brief are ad- 
dressed are set forth in Appendix B hereof, or are cited in 
the text. 


SUMMARY OF ARGUMENT 
I. 


Section 401 (h) of the Civil Aeronautics Act of 1938, 
(52 Stat. 989; 49 U. S. C. 481 (h)) is a grant of power to 
the Board to add new cities and new routes to a carrier’s 
system. Such power is essential for the Board to carry 
out the Congressional mandate to develop an air transpor- 
tation system which will provide for the present and future 
needs of the foreign and domestic commerce, the Postal 
Service and the national defense. 


The Board has consistently interpreted sec. 401 (h) of 
the Act to authorize it to compel an unwilling carrier to 
extend service to a new point, provided such extension does 
not transform the essential character of the carrier’s au- 
thority. This long standing administrative interpretation 
is entitled to great weight. 
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The extension of service to the Wisconsin cities of 
Ashland, Marshfield, and Appleton does not exceed con- 
stitutional limits of the Board’s authority to compel new 
service. The cities lie within the heart of the petitioner’s 
area of operation. If providing service to the cities proves 
unprofitable the carrier can seek reimbursement in a mail 
rate proceeding. 


Petitioner is estopped to deny the authority of the 
Board to require it to serve the Wisconsin cities. Peti- 
tioner’s certificate of authority is intended to benefit the 
public and not merely to confer a benefit on petitioner. 
Petitioner’s acceptance of its authority to engage in air 
transportation is conditioned upon its providing the service 
required by its certificate and petitioner is not free to serve 
only portions of the routes and cities which the Board has 
found require air service. 


The Wisconsin cities lie within an area in which peti- 
tioner has been given a protective monopoly and they are 
entirely dependent upon petitioner for air service. Having 
' accepted the benefits of the exclusive operation, petitioner 
cannot refuse to perform service to the cities within its 
area of operation when the public convenience and neces- 
; sity require it. Furthermore, petitioner applied for author- 
ity to serve any city or route authorized by the Board, and 
specifically represented that it would serve the Wisconsin 
cities. 


II. 


Intervenor concurs with respondent’s argument that 
: petitioner was not denied a full and fair hearing. 
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III. 


Petitioner does not challenge the sufficiency of the 
Board’s findings to support its order for service to Ashland, 
Marshfield and Appleton, Wisconsin. 


ARGUMENT" 


I. THE BOARD DID NOT EXCEED ITS STATUTORY 
AUTHORITY WHEN IT AMENDED NORTH CEN- 
TRAL’S CERIFICATE SO AS TO REQUIRE NORTH 
CENTRAL, AN UNWILLING CARRIER, TO SERVE 
ASHLAND, WISCONSIN, ON SEGMENT 1, AND 
MARSHFIELD, AND APPLETON, WISCONSIN ON 
ITS SEGMENT 10. 


a. Section 401 (h) of the Act of 1938 is a grant of pow- 
er to the Board to compel petitioner to serve the 
Wisconsin cities. 


1. The power to alter, amend, and modify includes 
the power to add new cities and routes to a 
carrier’s system. 


Section 401 (h) of the Act of 1938 (52 Stat. 973, 989; 
49 U.S. C. 481 (h)) provides in part: 


“The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require, * * *” 


*Petitioner does not challenge the sufficiency of the Board’s findings to support its 
order for service to Ashland, Marshfield, and Appleton, Wisconsin. Accordingly, 
Wisconsin's brief is not addressed to that question. 
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Manifestly, the power to alter, amend, and modify a 
certificate of authority includes the power to compel the 
carrier to provide service to new points and routes on the 
carrier’s system, on grounds of public convenience and 
necessity. It is the declared policy of Congress that the 
Board shall provide for the “development” of an air trans- 
portation system to provide for both the present and future 
needs of foreign and domestic commerce, the Postal Serv- 
ice and the national defense (Sec. 2, Act of 1938, 52 Stat. 
980; 49 U. S. C. 402). The Board would be powerless to 
carry out this Congressional mandate to develop air trans- 
portation as thus directed by the Act if its authority were 
limited to merely realigning existing service on existing 
routes. Necessarily it must have the power to extend serv- 
ice to new cities and new routes in order to develop a sys- 


tem of air transportation adapted to present and future 
needs. In United Air Lines v. Civil Aeronautics Board, 
(C. A. 7, 1952) 198 F. 2d 100, 106 the court stated as fol- 
lows, in part: 


“It seems unreasonable that Congress intended to give 
the Board power to grant certificate rights, but to deny 
it any authority to modify them to meet the changing 
demands of commerce and the national defense. The 
need for some flexibility in an industry characterized 
by continual and rapid changes is apparent. In Sec. 
401 (h) of the Act, Congress gave the Board authority 
to ‘alter, amend, modify, or suspend any such certifi- 
cate, in whole or in part, if the public convenience and 
necessity so require.’ 

“The terms, ‘alter,’ ‘amend,’ and ‘modify’ do connote 
some limitation. In the larger aspect any changes or- 
dered under the Board’s authority to alter, amend, and 
modify must be partial and not total. Further, the 
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Board cannot be permitted to do piece-meal or step- 
by-step that which it has not power to accomplish in 
one proceeding. However, the authority of the Board 
to alter, amend, or modify contemplates the power 
to make permanent though limited changes in existing 
certificates. The Board has recognized this limitation 
by holding that an alteration ordered pursuant to the 
authority of this section must not be such as to trans- 
form the essential character of the carrier’s operation. 
Panagra Terminal Investigation, 4 C. A. B. 670.” 


Nor does the power of the Board to compel extension 
of service await the pleasure of the carrier to make applica- 
tion for new routes or cities as contended by petitioner 
(Petitioner’s brief, pp. 15-16). Section 401 (h) of the Act 
specifically provides that the power to alter, amend and 
modify may be exercised upon the Board’s own initiative. 


Petitioner’s argument that the Board does not have the 
power to compel an unwilling carrier to serve new points, 
has been previously disposed of by the Board adversely 
to petitioner’s contention. In Panagra Terminal Investiga- 
tion, (1944) 4.C. A. B. 670, essentially the same arguments 
now advanced by petitioner were considered by the Board 
and the Board concluded that it has the power to extend 
service to a new point by an unwilling carrier, provided 
such extension does not transform the essential character 
of the carrier’s authority. The Board has consistently re- 
affirmed this interpretation. 


See, 


Braniff Airways, Inc., Service to Fairmont and 
Fort Dodge, (1955) Order No. E-9198; 


Braniff Route Extension Investigation, (1956) Or- 
der No. E-10425. 
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In Braniff Airways, Inc., Service to Fairmont and Fort 
Dodge, supra, the Board stated, in part: 


“Braniff has questioned the authority of the Board to 
compel it to provide service to Fort Dodge, since it has 
expressed its unwillingness to do so. Braniff contends 
that section 401 (h) of the Civil Aeronautics Act, giv- 
ing the Board power to ‘alter, amend, modify, or sus- 
pend’ does not include the power to compel extension 
to provide new and heretofore unauthorized service 
unless the carrier is ‘willing’ within the meaning of 
section 401 (d) of the Act. The Board in the Panagra 
Terminal Investigation (4 C. A. B. 670) . . . adequately 
disposed of similar contentions wherein it was stated 
‘* * * We are of the opinion that this section of the 
Act (401 (h)) does authorize the Board to add new 
points or services to the certificate of a carrier on the 
Board’s own initiative and without an application by, 
and the consent of, the carrier; but this authority does 
not include the addition of new service which would be 
so extensive as to amount to a new air transportation 
route, or of such a kind as to substantially change the 
character of a carrier’s system * * *.’ The addition of 
Fort Dodge to Braniff’s route No. 48 is in the immediate 
area served by Braniff. Such a minor modification by 
the Board of Braniff’s route pattern cannot be described 
as one which will substantially change the character 
of the carrier’s system. We, therefore, must reject 
Braniff’s contention that we do not have the power to 
require it to serve Fort Dodge.” 


This unform long standing administrative interpreta- 
tion is entitled to great weight. 


See, 
Norwegian Nitrogen Products Co. v. United States, 
(1933) 288 U. S. 294, 315; 


Fleming, Temporary Controls Administrator v. 
Mohawk Wrecking & Lumber Co. et al., 
(1947) 331 U.S. 111, 116. 


Petitioner also argues that the omission of Congress 
to include in the Act an express provision that the Board 
should have the power to “extend” service, manifests an 
intention to deny such power to the Board. The conclusion 
does not follow. On the contrary, in the light of the express 
provisions contained in sec. 401 (h) of the Act, it would 
seem that Congress was satisfied that the Board already 
possessed such power and that the “extension” language 
was unnecessary. 


2. No constitutional issue is involved in compelling 
petitioner to serve Ashland, Marshfield, and Ap- 
pleton, Wisconsin. 


Interstate Commerce Commission v. Oregon-Washing- 
ton Railroad & Navigation Co., (1933) 288 U. S. 14, relied 
upon by petitioner to support its argument that the Board’s 
order is unconstitutional is inapposite to the present case. 


Petitioner does not acquire any property right from 
its certificate (Sec. 401 (j), Act of 1938, 52 Stat. 990; 49 
U. S.C. 481 (j)). Such rights as petitioner does acquire 
are subject to the Board’s power to alter, amend, modify 
or suspend pursuant to Sec. 401 (h) of the Act. United 
Air Lines v. Civil Aeronautics Board, (C. A. 7, 1952) 198 
F. 2d 100, 108. 
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The extension of service to the Wisconsin cities does 
not involve a transformation of the carrier’s system. These 
i Cities lie within the heart of the area of petitioner’s opera- 
| tion, and their addition to its system can hardly be con- 
_ strued as constituting an extension beyond the carrier’s 
commitment to public service. 


No taking is involved. The Board noted the uncontra- 
: dicted revenue forecasts by the Bureau of Air Operations 
: and the State of Wisconsin which show that service to the 
Wisconsin cities will be profitable (Tr. 15364-65), and pre- 
dicted that the operation would not require subsidy (Tr. 
15368, note 122). In any event, if a loss is incurred, peti- 
| tioner can apply for reimbursement in the form of subsidy 


support. 


b. Petitioner is estopped to deny the authority of the 
Board to require it to serve the Wisconsin cities. 


1. Acceptance of its certificate of authority by peti- 
tioner is expressly conditioned upon its providing 
the service therein described. 


Petitioner must look to its certificate of public conven- 
' jence and necessity for its authority to engage in air trans- 
portation. Without that certificate, issued by the Board, 
| petitioner cannot engage in any air transportation (Sec. 
| 401 (a), Act of 1938, 52 Stat. 987; 49 U.S. C. 481 (a)). The 
: authority conferred by the certificate is a privilege. Its 


| 3Petitioner alleges that it is deprived of its opportunity to » tanh for subsidy 


because the Board anticipated that the route would be profitable (Petitioner's 
brief, p. 7). No such restriction was imposed upon the service to the cities. 
| The statement by the Board is nothing more than a prediction that the route 
would be profitable. 
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purpose is to foster and develop a sound system of air 
transportation in the public interest, to provide for the 
present and future needs of the foreign and domestic com- 
merce, the Postal Service, and the national defense (Sec. 
2, Act of 1938, 52 Stat. 980; 49 U. S. C. 402). It is not in- 
tended merely to confer a benefit on the petitioner. In 
North Central Airlines, Inc—Permanent Certificate Pro- 
ceeding (1955) Order No. E-9772, the Board pointed out, 
in part: 


“The argument that North Central has shown that it 
is not interested in this segment through its failure to 
seek its certificate renewal and the subsequent actions 
in attempting to suspend service thereon is not material 
to the problem of permanent certification. In passing 
the permanent certificate amendment Congress was 
not intending thereby merely to confer a benefit upon 
the air carriers concerned—in which case the carrier’s 
attitude toward serving a particular segment of its 
route would be relevant and material. Rather, the leg- 
islation was designed to perpetuate, insofar as justifi- 
able by the use of the service rendered, local service 
to the communities involved.” 


Oe Ne a eee SE 


Acceptance of its certificate of authority constitutes an 
agreement by North Central to provide the service therein 
authorized and required. The certificate reads as follows, 
in part: 


“The exercise of the privileges granted by this certifi- 
cate shall be subject to such other reasonable terms, 
conditions and limitations required by the public inter- 
est as may from time to time be prescribed by the 
Board. 


“The services authorized by this certificate were origi- 
nally established pursuant to a determination of policy 
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by the Civil Aeronautics Board that in the discharge of 
its obligation to encourage and develop air transporta- 
tion under the Civil Aeronautics Act, as amended, it 
is in the public interest to establish certain air carriers 
who will be primarily engaged in short-haul air trans- 
portation as distinguished from the service rendered 
by trunkline air carriers. In accepting this certificate 
the holder acknowledges and agrees that the primary 
purpose of this certificate is to authorize and require 
it to offer short-haul, local or feeder, air transportation 
service of the character described above. 


“This certificate shall be effective on February 16, 1959.” 
North Central Airlines, Inc. Certificate of Public Con- 
venience and Necessity, Issued pursuant to Order No. 
13514, adopted February 13, 1959, pp. 4-5 (Tr. 15795, 


Tsete=tssn ). 

SO15-1S818) 

Included in the air service which petitioner agreed to 
provide when it accepted its authority is service to Ashland, 
Marshfield, and Appleton, Wisconsin. Necessarily, the air- 
: line is not free to pick and choose only portions of the routes 
: and cities it is authorized to serve and to arbitrarily reject 
i the rest on the ground that it is not “willing” to serve the 
. remainder. Acceptance of the certificate of authority means 
acceptance of the entire certificate and not just a part there- 
: of. Having accepted the the benefits flowing from the privi- 
lege conferred, the petitioner must accept as well the con- 
ditions attached thereto. One of the conditions is that it 
render service to Ashland, Marshfield, and Appleton, Wis- 
consin. 


Cf., 


Grand Rapids & Indiana Ry. Co. v. Osborn, (1903) 
193 U. S. 17, 29; 
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Hurley v. Commission of Fisheries, (1921) 257 
U.S. 223, 225; 


Fahey v. Mollonee, (1946) 332 U. S. 245, 255-256; 


Federal Power Commission v. Colorado Interstate 
Gas Co., (1954) 348 U.S. 492, 501-502. 


Of course, the Board may not act arbitrarily in estab- 
lishing the routes and cities to be served by the carrier. 
The service authorized must be required by the public con- 
venience and necessity (Secs. 401 (d) (1), (h), Act of 
1938, 52 Stat. 987, 989; 49 U. S. C. 481 (d) (1), (h)) and 
must not be confiscatory. See, Interstate Commerce Com- 
mission v. Oregon—Washington Railroad & Navigation Co., 
(1933) 288 U.S. 14. 


The Board has not acted arbitrarily in this case. Peti- 
tioner does not challenge the Board’s finding that the pub- 


lic convenience and necessity require air service to Ash- 
land, Marshfield, and Appleton, Wisconsin. 


As pointed out above, the required service is not con- 
fiscatory. The cities lie in the heart of the area of North 
Central’s operation, and if the service is not profitable, 
petitioner can seek reimbursement in the form of subsidy 


support. 
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2. Having accepted and retained all of the benefits 
and advantages of its certificate of authority peti- 
tioner cannot refuse to perform the conditions 
upon which those advantages and benefits are 
predicated. 


i. The Wisconsin cities lie within an area in which 
petitioner has been given a protective monop- 
oly free of competition from other feeder car- 
riers, and they are entirely dependent upon 
petitioner for air service. 


The public interest sometimes requires that one feeder 
carrier operate all the routes within a given area. This 
‘policy serves to insulate the feeder carrier against harmful 
‘competition, and fosters sound economic conditions in the 
‘local service field. This inures to the benefit of the carrier, 
‘and also to the public in the form of better and more effi- 
cient, economical service than would obtain under fully 
competitive conditions. 


See, 


Service In The Rocky Mountain States Area, 
(1946) 6 CAB 695, 734-735; 


North Central Case, (1946) 7 CAB 639, 673-674; 


Service To Pecos, Texas, (1950) 11 CAB 690, 693- 
694; 


Trans-Texas Certificate Renewal Case, (1951) 12 
CAB 606, 617. 


In the Service To Pecos, Texas Case, supra, the Board 
stated in part, at pages 693-694: 


“In arriving at a selection of a carrier the question of 
the effect on other air carriers of the proposed authori- 
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zation is important. It has been urged upon us that 
the selection of Pioneer, which in this case could pro- 
vide slightly more new one-carrier service than could 
Trans-Texas, would cause the diversion of substantial 
revenues from other air carriers. We are cognizant of 
the desirability of avoiding, to the extent possible, the 
creation of additional unnecessary competition not only 
between feeder carriers and trunk lines but also among 
feeder lines. We indicated in our opinion and order to 
show cause issued in Dockets Nos. 3718, 3719, and 3720 
that we intended wherever feasible to eliminate un- 
economic competition in an effort to increase feeder 
route density. Similarly we intend to avoid such dupli- 
cation of service to the greatest possible extent in 
awarding new route authorizations.” 


Petitioner invokes these principles in this case in sup- 
port ‘of its petition for review (Petitioner’s brief, pp. 33- 


37). For example, petitioner refers to “* * * the North 
Central area of operations * * *” and to the “* * * long- 
established Board policy of refusing to certificate harmful 
competition, particularly between the highly subsidized lo- 
eal service carriers * * *” (Petitioner’s brief, pp. 34, 36). 


The consequence to the public of this type of operation, 
however, is that the cities within the “North Central area” 
are entirely dependent upon the monopoly carrier for their 
local air service. Accordingly, such authority carries with 
it a high degree of responsibility to provide the service 
which the Board finds is required by the public conven- 
ience and necessity. If, therefore, the carrier is unwilling 
to voluntarily meet that responsibility, the Board can re- 
quire it, and the carrier is estopped to deny it. 
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An examination of the map, in Appendix D, of peti- 
‘tioner’s brief, illustrates the dependency of Ashland, Marsh- 
field and Appleton, Wisconsin, upon North Central for 
feeder service. The map shows that these cities lie within 
‘the heart of the “North Central area” and that it would 
not be feasible nor consistent with the Board’s policies to 
authorize any other carrier to provide the needed service. 
'The Board recognized this when it stated, in part: 


“While we view as unfortunate, North Central’s late- 
voiced reluctance to provide the service to these cities 
recommended by the Examiner, we conclude neverthe- 
less that these cities need air service and that such 
service should be provided by North Central.'* North 
Central is the only local carrier which could logically 
serve these communities and has made itself an appli- 
cant for any service found required by the Board in 
this proceeding. Under the circumstances, we find 
that the public convenience and necessity require the 
certification of Ashland as an intermediate point be- 
tween Duluth-Superior and Ironwood on segment one 
of route 86 for a five-year period.” We further find 
that the public convenience and necessity require the 
authorization of a new segment to route 86 between 
Minneapolis-St. Paul, and Milwaukee via Eau Claire, 
Marshfield and Appleton” (Tr. 15368-69). 


3. Petitioner requested authority to serve any city 
or route authorized by the Board in the Seven 
States Area Investigation and specifically repre- 
sented that it would serve the Wisconsin cities. 


In its application for amendment of its certificate of 
authority, which was consolidated in the Seven States Area 


18 


Investigation petitioner made the following general re- 
quest for authority, page 4, paragraph 12: 


“12. North Central requests authority to engage in air 
transportation of persons, property and mail on a tem- 
porary or permanent basis to any city on any route or 
any combination of routes which the Board considers 
serves the public convenience and necessity” (Tr. 175). 


In its brief to the examiner petitioner stated in part: 


“North Central has attempted to emphasize those 
routes it feels best integrates with its system. How- 
ever, North Central is extremely desirous and able 
to perform service on any route the Board determines 
would be in the public interest” (Tr. 12127-28). 


During the course of hearing in the Seven States Area 
Investigation, the State of Wisconsin filed a motion with 
the examiner to compel any carrier presently serving Wis- 
consin or proposing to serve Wisconsin to produce opera- 
tions revenue and expense data regarding service to the 
Wisconsin cities. This motion was heard by the examiner 
on September 18, 1956, and was denied (Tr. 5748-49). In 
the discussion of that motion petitioner declined to produce 
the evidence unless ordered to do so, but stated that it was 
willing to serve the Wisconsin cities if the Board certificated 
them. Counsel for petitioner stated as follows, in part: 


“Mr. Bowers: Mr. Examiner, the State of Wisconsin 
has a motion which is pending. We asked for an 
order requiring introduction of certain evidence. 
I wonder if the Examiner is going to make a rul- 
ing on it. It is on behalf of the State of Wisconsin, 
requesting the Examiner to require the airlines 
who are presently serving Wisconsin, or who are 
proposing service to the communities in Wiscon- 
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sin in this case, to produce relevant operational 
cost data. 


“Examiner Henderson: What airlines? 


“Mr. Bowers: North Central is presently serving Wis- 
consin, and I believe Ozark, also. 


“Examiner Henderson: And what other airline is it 
directed to besides those two? 


“Mr. Bowers: Any other airlines that may be propos- 
ing service in this case. I don’t know of any 
other airlines that are. 


“Examiner Henderson: Mr. Wheeler, you have seen a 
copy of the motion, have you not? 


“Mr. Wheeler: Yes. And I regret that I haven’t had 
time to answer it in writing. 


But, I have advised Mr. Bowers that we are not 
an applicant for those routes, and that we have 
produced all the evidence, or are in the process 
of producing evidence, for the routes that are ap- 
plications, and that is a tremendous job. I told 
him we would decline to produce it unless you 
ordered us to do so. 


“Examiner Henderson: Would North Central be willing 
to serve those particular cities if the Board certi- 
ficated North Central? 


“Mr. Wheeler: Yes, we would be willing to serve those 
cities, and I have advised Mr. Bowers that we 
would serve them if the Board certificated it. 


“Examiner Henderson: I think that is sufficient on the 
part of North Central. I don’t think I will direct 
North Central to submit any evidence. 


Now, as to Ozark. 
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Mr. Batchelor, have you seen a copy of the mo- 
tion? 


. Batchelor: I haven’t seen a copy of the motion, 
and I am not familiar with its contents. 
I will say, however, that Ozark has never declined 
to provide any service which the Board has found 
necessary. And although I believe that this is 
probably outside of the area in which Ozark op- 
erates or proposes to operate, I think I can say, 
frankly, that if the Board should find that the 
service is required, and it integrates properly 
with our system, we would be willing to serve it. 
“Examiner Henderson: I think that is sufficient” (Tr. 
5746-48) . 


‘Thus, petitioner’s last minute lapse of “willingness” to 
serve the Wisconsin cities is at variance with its previous 
representations to the Board. Significantly, Ozark Airlines, 
the only other feeder carrier serving a Wisconsin city, it- 
self recognized that Ashland, Marshfield, and Appleton are 
outside its area of operations (Tr. 5748). As pointed out 
above, it would not be feasible nor consistent with the 
Board’s policies in the development of feeder service, to 
authorize another carrier to serve the Wisconsin cities. 


Petitioner is therefore estopped to deny the Board’s 
authority to require it to serve the cities and from disclaim- 
ing a willingness to serve them. 
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i II. THE BOARD DID NOT DEPRIVE NORTH CENTRAL 

| OF A FULL AND FAIR HEARING AND DID NOT 

COMMIT PREJUDICIAL ERROR WHEN IT PER- 
MITTED REPRESENTATIVES OF THE BUREAU OF 
AIR OPERATIONS TO BE PRESENT DURING ITS 
DELIBERATIONS ON THE DECISION OF THIS 
CASE. 


Wisconsin concurs with the brief of respondent on this 
issue. 


CONCLUSION 


The Board’s order requiring North Central Airlines, 
Inc. to serve Ashland, Marshfield and Appleton, Wisconsin 
should be affirmed. 


Respectfully submitted, 


JOHN W. REYNOLDS 
Attorney General 


JOHN H. BOWERS 
Assistant Attorney General 


WILLIAM E. TORKELSON 
Chief Counsel, Wisconsin 
Public Service Commission 


Attorneys for Intervenor, 
State of Wisconsin 


Dated: October 14, 1959 
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APPENDIX A 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


NORTH CENTRAL AIRLINES, INC., 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 
Respondent. 


MOTION OF THE STATE OF WISCONSIN 
FOR LEAVE TO INTERVENE 


‘To THE HONORABLE THE UNITED STATES Court OF APPEALS 
'FOR THE District oF CoLUMBIA CIRCUIT: 

Comes now the State of Wisconsin in its sovereign 
capacity by John W. Reynolds, its Attorney General and 
John H. Bowers, Assistant Attorney General, and William 
'E. Torkelson, Chief Counsel of the Public Service Commis- 
sion of Wisconsin, pursuant to the request and direction of 
the Governor of the State of Wisconsin and files this its 
‘motion for leave to intervene, pursuant to Rule 38 (f), in 
‘the above entitled case, to participate in the designation 
of the record, to be heard upon brief and oral argument, 
‘and to participate fully in this proceeding as a party in 
support of the order of the Civil Aeronautics Board insofar 
as it amends the certificate of Petitioner herein so as to 
require Petitioner to provide air transportation of persons, 
‘property, and mail at Ashland, Wisconsin on its route seg- 
ment 1, and Marshfield and Appleton, Wisconsin on its 
route segment 10, which order is sought to be set aside by 
Petitioner herein. 
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In support of its motion for leave to intervene, the 
State of Wisconsin respectfully alleges as follows: 


NATURE OF INTEREST 


1. At all times herein mentioned, the State of Wiscon- 
sin was and is one of the sovereign states of the United 
States of America. 


2. The State of Wisconsin appears herein and moves 
the court for leave to intervene in its sovereign capacity. 


3. The State of Wisconsin’s interest arises out of the 
fact that it has declared by statute that the Wisconsin 
State Aeronautics Commission, a statutory body or agency 
to which it has confided the general supervision of aero- 
nautics in the state, shall cooperate with the government 
of the United States in the preparation and annual revision 
of its plan for a nationwide system of public airports as 
provided by an Act of Congress approved May 13, 1946, 
being Public Law No. 377, commonly referred to as the 
“Federal Airport Act.” The State has further directed 
that the commission lay out a comprehensive state system 
of airports adequate to provide for the aeronautical needs 
of the people of all parts of the state, which shall include 
each airport on the national system and such additional 
airports as may be deemed necessary. 


‘The State has further declared by statute that it shall 
be the duty of the commission to foster a sound development 
of aviation in the state. 


4. There are three Wisconsin communities whose 
applications for air service are consolidated in the Seven 
States Area Investigation, Docket No. 7454 et al.; Ashland, 
(Docket No. 7618); Marshfield (Docket No. 7659); and 
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Outagamie County (Docket No. 7060). (Outagamie County 
Airport is located at and serves the city of Appleton, Wis- 
consin); Civil Aeronautics Board’s Order No. E-10100, 
adopted March 20, 1956. The State of Wisconsin petitioned 
to intervene and its petition was granted by the Board’s 
Order No. E-10238, adopted April 26, 1956. 


5. The State of Wisconsin strongly supported the ap- 
plications for local air service filed by Ashland, Marshfield 
and Outagamie County. The State took an active part in 
the hearings before examiner Curtis C. Henderson, retained 
an expert economist, and presented detailed exhibits in 
support of the applied-for air service. Furthermore the 
State recommended and supported by evidence the selec- 
tion of routes by which the communities should be served. 
With some modification not material here, the examiner 


recommended and the Board ordered the service as support- 
ed by the state, namely: The addition of Ashland as an in- 
‘termediate point on Petitioner’s route segment 1 of route 
86; and the establishment of new route segment 10, between 
‘Minneapolis-St. Paul, Minnesota, and Milwaukee, Wiscon- 
‘sin, via the intermediate points Eau Claire, Marshfield, and 
Appleton, Wisconsin. 


In support of its position the State of Wisconsin sub- 
mitted a brief to the examiner. In proceedings before the 
‘Board, the state submitted a brief in support of the exam- 
‘iner’s findings that Ashland, Marshfield and Appleton be 
provided with air service by Petitioner, and participated in 
oral argument to the Board. 

The Board affirmed the examiner and by Order No. 


'E-13254, adopted December 8, 1958, the Board amended 
‘Petitioner’s certificate of public convenience and necessity, 
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requiring Petitioner to provide air transportation of per- 
sons, property and mail at Ashland, Wisconsin on its route 
segment 1, and at Marshfield and Appleton, Wisconsin on 
a new route segment 10. 


Thereafter, the State of Wisconsin filed with the Board, 
an answer in opposition to Petitioner’s petition for recon- 
sideration of the Board’s Order No. E-13254. 


Petitioner has filed in this Court a petition which seeks 
to review and set aside Order No. E-13254, issued by the 
Civil Aeronautics Board on December 8, 1958, inter alia, 
insofar as that order requires the Petitioner herein to pro- 
vide air service to Ashland, Wisconsin on its route segment 
1, and Marshfield and Appleton on its route segment 10. 


6. The State of Wisconsin has an interest in the above 
entitled proceeding to the extent that the same relates to 
air transportation of persons, property and mail to Ash- 
land, Wisconsin on Petitioner’s route segment 1 and to 
Marshfield and Appleton (Outagamie County) Wisconsin 
on Petitioner’s route segment 10. The relief sought by Peti- 
tioner, if granted, would entirely deprive the communities 
of Ashland and Marshfield of air service, and would de- 
prive Appleton, of air service on route segment 10, and 
would dissolve route segment 10 which authorizes and re- 
quires Petitioner to provide air service between Minne- 
apolis-St. Paul, Minnesota, and Milwaukee, Wisconsin, via 
the intermediate points of Eau Claire, Marshfield and Ap- 
pleton, Wisconsin. This would have a substantial adverse 
effect upon the sound development of aviation in the State 
of Wisconsin, and upon the economy of the State insofar 
as it is dependent upon public air transportation. 

7. The State avers that its interest is not adequately 
represented by any existing party to the proceeding; that 
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‘the intervention hereby requested will not unduly broaden 
ithe issues and that the State’s interest entitles it to be 
imade a party to the above entitled proceeding. 


WHEREFORE the State of Wisconsin respectfully 
‘moves this Honorable Court for leave to intervene herein, 
to participate in the designation of the record, to be heard 
on brief and by oral argument and to be permitted to par- 
ticipate fully in these proceedings as a party in support of 
the order of the Civil Aeronautics Board which Petitioners 
seek to have reviewed and set aside. 


Dated February 13, 1959. 
Respectfully submitted, 
STATE OF WISCONSIN 


By: Jonn W. Reyno.ps /s/ 
John W. Reynolds 
Attorney General of Wisconsin 


JoHN H. Bowers /s/ 
John H. Bowers 
Assistant Attorney General of Wisconsin 


Wr1am E. Torkeison /s/ 

William E. Torkelson 

Chief Counsel of the Public Service 
Commission of Wisconsin 


Attorneys for the State of Wisconsin 
P. O. Address: 


114 East 
State Capitol 
Madison 2, Wisconsin 


CERTIFICATE OF SERVICE (not printed). 
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APPENDIX B 


The relevant provisions of the Civil Aernautics Act of 
1938, 52 Stat. 973, as amended (49 U. S. C. 401, et seq.) 
are as follows: 


Sec. 2 (49 U. S. C. 402) 


“In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity— 


(a) The encouragement and development of air- 
transportation system properly adapted to the 
present and future needs of the foreign and do- 
mestic commerce of the United States, of the Postal 
Service, and of the national defense; 


(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent 
advantages of, assure the highest degree of safety 
in, and foster sound economic conditions in, such 
transportation, and to improve the relations be- 
tween, and coordinate transportation by, air car- 
riers; 


(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive 
competitive practices; 


(d) Competition to the extent necessary to assure 
the sound development of an air-transportation 
system properly adapted to the needs of the for- 
eign and domestic commerce of the United States, 
of the Postal Service, and of the national defense; 
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(e) The regulation of air commerce in such man- 
ner as to best promote its development and safety; 
and 


(£) The encouragement and development of civil 
aeronautics.” 


. 401 (49 U.S. C. 481) 


“(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 
by the Board authorizing such air carrier to en- 
gage in such transportation: .. . 


(d) (1) The Board shall issue a certificate author- 
izing the whole or any part of the transportation 
covered by the application, if it finds that the ap- 
plicant is fit, willing, and able to perform such 
transportation properly, and to conform to the 
provisions of this chapter and the rules, regula- 
tions, requirements of the Board hereunder, and 
that such transportation is required by the public 
convenience and necessity; otherwise such applica- 
tion shall be denied. 


* * * 


(f) Each certificate issued under this section shall 
specify the terminal points and intermediate 
points, if any, between which the air carrier is 
authorized to engage in air transportation and the 
service to be rendered; and there shall be attached 
to the exercise of the privileges granted by the 
certificate, or amendment thereto, such reasonable 
terms, conditions, and limitations as the public 
interest may require. * * * 


* = * 


(h) The Board, upon petition or complaint or upon 
its own initiative, after notice and hearing, may 
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alter, amend, modify, or suspend any such certifi- 
cate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such 
certificate, in whole or in part, for intentional fail- 
ure to comply with any provision of this sub- 
chapter or any order, rule, or regulation issued 
hereunder or any term, condition, or limitation of 
such certificate: Provided, That no such certificate 
shall be revoked unless the holder thereof fails 
to comply, within a reasonable time to be fixed 
by the Board, with an order of the Board com- 
manding obedience to the provision, or to the order 
(other than an order issued in accordance with 
this proviso), rule, regulation, term, condition, or 
limitation found by the Board to have been vio- 
lated. Any interested person may file with the 
Board a protest or memorandum in support of or 
in opposition to the alteration, amendment, modi- 
fication, suspension, or revocation of a certificate. 


*. * * 


(j) No certificate shall confer any proprietary, 
property, or exclusive right in the use of any air 
space, civil airway, landing area, or air-navigation 
facility.” 


s* * * 


Sec. 404 (49 U.S. C. 484) 


“(a) It shall be the duty of every air carrier to 
provide and furnish interstate and overseas air 
transportation, as authorized by its certificate, up- 
on reasonable request therefor and to provide rea- 
sonable through service in such air transportation 
in connection with other air carriers; . . .” 
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STATEMENT OF QUESTIONS PRESENTED 


Intervenor, Ozark Air Lines, Inc., has limited this brief 
to question number 3 presented by North Central Airlines 
as follows: 


‘¢3. Are the Board’s findings insufficient to allow this 
Court to properly perform its task of judicial review in 
the following respects: 


(a) Are the Board’s findings self-contradictory? 


(b) Do the Board’s findings represent unexplained 
departures from prior established norms? 


(c) Did the Board fail to make findings on material 
aa relevant contentions made by North Cen- 
tral?’’ 


Questions presented 
Counterstatement of case 
Statutes involved 
Summary of argument 


Argument 


A. The Board’s findings are sufficient to allow this 
Court to properly perform its task of judicial 


. The Board made sufficient findings on a material 
issue which was raised by North Central 


. The Board’s findings are not inconsistent and are 
not insufficient to sustain its decision 


1. Award of the Des Moines-Twin Cities route to 
Ozark was not based on ‘“‘area concept’”’ as 
claimed by North Central 


2. Award of the Quad Cities-Twin Cities route to 
Ozark was made on comparative consideration 
of beyond-segment passengers estimated by 
both North Central and Ozark 


3. Segment 15 was awarded to Ozark because of 
need for local service between Kansas City and 
Chicago—not because of need for additional 
service between Quad Cities and Chicago 


4. Award of Des Moines-Milwaukee route to 
Ozark was based on consistent findings 


Conelusion 


CITATIONS 


Mississippi Valley Case, 8 CAB 726, 748 
Quad Citres-Twin Cities Case, Docket No. 7192, et al., 
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IN THE 


United States Court of Appeals 


For tae District or CotumsBia Circuit 


No. 14,947 


Norra Centrat Ar.ines, Inc., Petitioner, 
v. 


Crvm Arronavtics Boarp, Respondent, 


Stare or Wisconsin, Crty oF MarsHFIELD, WISCONSIN, 
Crry or ASHLAND, Wisconsin, Ozark Ar Lives, 
Inc., Intervenors. 


On Petition for Review of Orders of the 
Civil Aeronautics Board 


BRIEF OF INTERVENOR, OZARK AIR LINES, INC. 


COUNTERSTATEMENT OF THE CASE 


Intervenor, Ozark Lines, Inc., agrees with and adopts by 
reference the Counterstatement of the Case made by Re- 
spondent, Civil Aeronautics Board, in its brief. 


2 


STATUTES INVOLVED 


Intervenor (Ozark) also agrees that the statutes and rules 
of the Civil Aeronautics Board as set forth in Respondent’s 
brief, Appendix B, and cited in the text of Respondent’s 
brief are involved herein. 


SUMMARY OF ARGUMENT 


Intervenor, Ozark Air Lines, Inc., deals with point 3 of 
Statement of Points at page 8 of Petitioner’s brief which 
alleges that vague and contradictory findings of the Civil 
Aeronautics Board on material issues raised by North Cen- 
tral will not allow this Court to properly perform its task 
of judicial review. 


Petitioner claims the selection of Ozark to operate the 
Quad Cities-Twin Cities route which North Central sought 
was ‘‘because Ozark is already serving the market.’? The 
record and the Board’s decision were based on the greater 
community of interest and the larger number of beyond- 
segment passengers which Ozark would serve. The Board’s 
decision is consistent with its prior selection of Ozark in 
the Quad Cities-Twin Cities Case, Docket No. 7192, et al, 
Order No. E-11067 dated February 27, 1957, in which North 
Central was previously denied. 


Contrary to Petitioner’s contention, the selection of 
Ozark was not made in either case (Quad Cities-T win Cities 
Case, supra, or Seven States Area Investigation Case, Or- 
der No. E-13254, Tr. 15250) by utilizing the ‘‘area concept’’ 
which Petitioner contends should have favored North Cen- 
tral. A comparison of both beyond-segment passenger 
miles and beyond-segment passengers was made in the 
Quad Cities-Twin Cities Case. A comparison of beyond- 
segment passengers was made in the Seven States Case and 
Ozark was paramount in both instances. 


The Board was entirely consistent in awarding a route 
to Ozark between Kansas City and Chicago via Quad Cities 
and denying North Central a route between Twin Cities 
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and Quad Cities with additional operating authority from 
Quad Cities to Chicago. The reason for the difference is 
that local service between Kansas City, the intermediate 
points and Chicago could not be provided without duplicat- 
ing existing service between Quad Cities and Chicago. 
Conversely, the Quad Cities-Twin Cities route did not re- 
quire service from Quad Cities to Chicago because every 
city on the Route, Twin Cities, Rochester and Cedar Rapids 
already had direct service to Chicago. 


Award of the Des Moines-Milwaukee route to Ozark, 
which involved duplication of North Central’s route be- 
tween Madison and Milwaukee, is consistent with prior 
Board decisions creating limited competition between sub- 
sidized carriers where duplication is necessary to provide 
the service required. 


ARGUMENT 


A. The Board's Findings Are Sufficient to Allow This Court to 
Properly Perform Its Task of Judicial Review 


Petitioner (North Central) argues that ‘‘the grounds 
upon which an administrative agency acts must be clearly 
disclosed.’? Intervenor has no quarrel with this statement. 
It is correct. The Board has fully complied with this re- 
quirement in the Seven States Case, Docket No. 7454, et al 
(Tr, 15250, 15868). 


It is argued that the application of North Central in the 
Seven States Case, supra, was prejudiced by the temporary 
award of the Quad Cities-Twin Cities Case, Docket No. 7192, 
et al. North Central states that the Examiner based his 
recommendation of Ozark for this route in the Seven States 
Case, supra, ‘‘on the finding that Ozark is already serving 
the market.’’ 


At page 598 of the Examiner’s Initial Decision (Tr. 
12458) the Examiner states: 


‘<The Board amended the certificate of Ozark by ex- 
tending Route 7 over a new segment between the Quad 
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Cities (Davenport-Moline) and Minneapolis-St. Paul 
via Cedar Rapids and Rochester for a period of three 
years or until sixty days after final decision in the in- 
stant ease, whichever first occurs. The public con- 
venience and necessity require the continuance of this 
service by Ozark and the addition of Waterloo and 
ney City as intermediate points.’’ (Emphasis sup- 
plie 


It thus appears that the Examiner not only confirmed the 
Board’s original findings at page 5 in the Quad Cities-Twin 
Cities Case, supra, that 


“the points on the new segment have a much greater 
community of interest to the south of Quad Cities 
served by Ozark than with points north of Minneapolis 
served by North Central’’ and 


“*those beyond-segment passengers who will be carried 
by Ozark to Minneapolis for onward movement have 
generally better prospects for connections at that point 
than the beyond-segment ae which North Cen- 


tral could earry to Quad Cities would have for connec- 
tions there,”’ 


but the Examiner also found that another compelling rea- 
son for the selection of Ozark instead of North Central 
existed because public convenience and necessity required 
that Waterloo and Mason City, which Ozark has served 
since 1954, should be added to the route. The Board in- 
cluded only Waterloo on the route (Tr. 15250, page 103). 
This requirement of public convenience and necessity could 
not be met by the selection of North Central in the Seven 
States Case, swpra, because the suspension of Ozark at 
Waterloo and Mason City was not in issue, nor was there 
any evidence offered by any party to the case to show the 
effect of competition between Ozark and North Central be- 
tween these points if North Central were selected and 
Ozark allowed to remain in Waterloo and Mason City. 


Contrary to the contention of North Central, the Board 
did not rely upon the ‘‘area concept”? of a local service 
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carrier in either the Quad Cities-Twin Cities Case or in 
the Seven States Case in selecting Ozark to serve either 
the Quad Cities-Twin Cities route or the Des Moines-Twin 
Cities route as charged by North Central (Br. 12-13). 


The Board did find that Ozark would produce 1,060,000 
revenue passenger-miles beyond-segment compared to 
237,000 revenue passenger-miles beyond-segment by North 
Central in the Quad Cities-Twin Cities Case, but it also 
found that Ozark would benefit 612 beyond-segment pas- 
sengers compared to 134 such passengers which North 
Central would benefit by single-plane service in a 28-day 
period. 


There is no dispute about the finding of the Board that 
there was no need for additional service between Quad 
Cities and Chicago in relation to the Quad Cities-Twin 
Cities route. But this finding did not relate to need for 
additional service between Quad Cities and Chicago m 
serving a route between Kansas City and Quad Cuties via 


St. Joseph, Kirksville and Burlington, which the Board 
found was required and which was awarded to Ozark in 
the Seven States Case. There was ample evidence to sus- 
tain the Board’s findings on this new route. Its findings 
are consistent with the prior decisions of the Board and 
with the Board’s findings in the Seven States Case. 


As to the claim that creation of competition for North 
Central between Madison and Milwaukee is a departure 
from prior holdings of the Board, the contrary is true. The 
necessity for competition between local service carriers on 
short route segments to provide an adequate pattern of 
local air service has been recognized by the Board since 
the Mississippi Valley Case, 8 C.A.B. 726, 748, decided in 
1947, wherein Parks Air Lines Inc. (now Ozark) was 
certificated between Tulsa and Bartlesville, Oklahoma in 
competition with Central Airlines, Inc. which was pre- 
viously certificated between Tulsa and Bartlesville on 
another route in the Texas-Oklahoma Case, 7 C.A.B. 481, 
519, in 1946. 


6 


The question of whether competition between local serv- 
ice carriers on a short route segment is justified rests 
primarily on (1) whether the new segment can be ade- 
quately served without duplication of service, and (2) the 
extent to which the duplication would produce adverse 
economic effect upon competing local service carriers. 

In the Seven States Case the Board found: 


“‘The primary factor in North Central’s favor... 
is the fact that the carrier presently operates the 
Madison-Milwaukee leg of the Des Moines-Milwaukee 
route and Ozark’s selection would mean a duplication 
of ‘North Central’s service in that market. While this 
advantage of North Central is entitled to substantial 
weight, it is offset in our judgment by the disadvantages 
involved in duplicating Ozark’s stations at Des Moines, 
Cedar Rapids and Dubuque if North Central were 
selected, as well as the greater service benefits and 
operating advantages which we have found would re- 
sult from Ozark’s selection. In order to protect North 
Central’s local traffic rights between Madison and 
Milwaukee, we will prohibit Ozark from offering turn- 
around service between these points.’’ (Emphasis sup- 
ri Seven States Case, supra, pages 125-126 (Tr. 
15250). 


This finding clearly demonstrates the care with which 
the Board weighed all of the elements relating to competi- 
tion between Ozark and North Central on the Madison- 
Milwaukee segment, and clearly discloses the criteria on 
which the award to Ozark was made. All of the arguments 
of North Central were carefully considered and on the 
basis of careful comparison and substantial evidence were 
resolved against North Central. 


B. The Board Made Sufficient Findings on a Material Issue 
Which Was Raised by North Central 


North Central contends at page 30 of its brief that the 
Examiner partially based his selection of Ozark to operate 
the Quad Cities-Twin Cities route on the grounds that 
Ozark was already serving the route on a temporary basis. 
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A careful reading of the Examiner’s Initial Decision will 
disclose this contention to be erroneous. Although the 
Examiner did recognize that Ozark was serving the route 
under temporary authority granted in the Quad Cities- 
Twin Cities Case, supra, and that ‘‘the public convenience 
and necessity require the continuance of this service by 
Ozark’’ (I.D. p. 599, Tr. 12458), he did not base his deci- 
ston on the fact that Ozark was already serving the route. 


The Examiner based his conclusion on (1) the need for 
placing Waterloo and Mason City on the route, (2) the 
need for suspension of a trunkline (Braniff) at Moline and 
substitution of a local service carrier, (3) need for service 
between Moline and Kansas City (both of which Ozark 
already served), (4) need for local air service between 
Moline and Chicago (both served by Ozark) resulting from 
suspension of the trunkline (Braniff) and (5) need for 
beyond-segment service south of Quad Cities to Peoria, 
Springfield and St. Louis, which Ozark could provide and 
North Central could not provide (I.D. pages 599-601, Tr. 
12458). 


The Board rejected the Examiner’s finding that Mason 
City should be included on the Quad Cities-Twin Cities 
route. It accepted his conclusion that Ozark should be 
selected to operate the route and that Waterloo should 
be included, but it did not make the determination on the 
basis that Ozark was already serving the route. 


The determination was made primarily on the basis that 
(1) substantial new single-plane service to Peoria, Spring- 
field and St. Louis would result from selection of Ozark, 
(2) no substantial service benefits would accrue to local 
passengers moving between on-segment cities and Chicago 
by selecting North Central, (3) North Central’s service 
to Chicago would merely duplicate the multi-schedule 
through-plane service already available in these markets, 
and (4) orientation of the Quad Cities-Twin Cities route 
to St. Louis, Springfield and Peoria would replace incon- 
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venient and time-consuming connecting service from cities 
on the route through Chicago (Order No. E-13254, pp. 105- 
106, Tr. 15376). 


The quotation from page 105 of the Board’s decision 
which is set forth on page 32 of petitioner’s brief, and 
petitioner’s argument that the Board refused to discuss 
its reasons for not adopting the language of the Examiner 
are misleading. The Board did not disagree with the 
Examiner that the route should be awarded to Ozark in- 
stead of North Central. On the contrary the Board agreed 
with the Examiner on his selection of Ozark. 


The Board did not refuse to discuss the reasons why 
it selected Ozark as petitioner contends. It devoted almost 
two full pages immediately succeeding the paragraph quoted 
by petitioner to discussing the reasons for selecting Ozark 
in preference to North Central. Petitioner completely 
ignored these findings. Pertinent portions of the findings 
are as follows: 


“The primary consideration advanced by North 
Central in support of its contention that it should be 
selected is based on its argument that this route should 
be extended to Chicago . . . that the predominant 
traffic flow over the route is east rather than south ... 
and that Chicago would be a stronger and better 
terminal for the route than the Quad Cities... While 
it is true that a substantial flow of traffic moves to 
Chicago from the cities on the Quad Cities-Twin Cities 
segment, there is no persuasive showing in this record 
for any need for an additional carrier in those markets 
to accommodate that traffic... North Central’s serv- 
ice would merely duplicate the multi-schedule through- 
plane service already available to air transport users 
in these markets. (Emphasis supplied) 


On the other hand, orientation of this segment to 
St. Louis provides substantial new service benefits for 
the on-segment cities by making available single-plane 
service to Peoria, Springfield and St. Louis markets in 
place of the inconvenient and time-consuming connect- 
ing service via Chicago which would otherwise be the 
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only air service available to most of this traffic... . 
We can find nothing in the record to support North 
Central’s contention that the Quad Cities-Twin Cities 
route should be oriented to Chicago rather than St. 
Louis.’’ (Order No, E-13254, pp. 105-106, Tr. 15376) 


C. The Board’s Findings Are Not Inconsistent and Are Not 
Insufficient to Sustain Its Decision 


1. Petitioner contends the award of the Des Moines-Twin 
Cities route to Ozark was based on the ‘‘area concept’’ 
of local air service; the award of the Quad Cities-Twin 
Cities route was based on Ozark providing more ‘‘beyond- 
segment”’ traffic, and that these findings are inconsistent 
with each other, (Br. 33-34). 


Reference to the decision in the Seven States Case shows 
that North Central applied for a route between Des Moines, 
Fort Dodge, Mason City, Austin-Albert Lea, Rochester and 
Twin Cities (Route 8-B). It also applied for a route be- 
tween Omaha, Des Moines, Cedar Rapids, Dubuque and 
Madison (Route 10), (NOR 60-8B and NOR 60-10, Tr. 
9331-9883). 


Ozark proposed a route between Omaha, Fort Dodge, 
Mason City, Austin-Albert Lea, Rochester and Twin Cities 
(Segment ‘‘C’’), and a route between Des Moines, Fort 
Dodge and Sioux City (Segment ‘‘F’’), (OZA-5, p. 15 and 
OZA-8, p. 34, Tr. 10156). 


The Examiner found that Ozark should serve a route 
between Des Moines, Fort Dodge, Mason City, Rochester 
and Twin Cities because (1) all of these points are now 
served by Ozark except Ozark does not operate over the 
segment between Fort Dodge and Des Moines, (2) it would 
enable Ozark to increase frequency between the inter- 
mediate cities and the terminals, (3) it would provide 
better directional balance in services available at Mason 
City and Fort Dodge, (4) Braniff’s service at Mason City 
and Fort Dodge (both already served east-west by Ozark) 
should be deleted, and (5) Braniff’s continuing service at 
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Des Moines to Kansas City and St. Louis will provide 
adequately for the needs of Mason City and Fort Dodge 
to the south (I.D. 637-638, Tr. 12458). 


North Central served only one of these cities (Twin 
Cities). Ozark was already serving all of them on other 
routes. Duplication of Ozark’s station facilities, ground 
equipment and station personnel by North Central at Des 
Moines, Fort Dodge, Mason City and Rochester would be 
obvious waste. And since local air service is a subsidized 
operation, the government would be the loser through in- 
creased mail payments to North Central. 


The Board agreed with the Examiner’s findings that 
the Des Moines-Twin Cities route was required, but added 
Austin-Albert Lea, which neither Ozark nor North Central 
were serving, to the route (Order No. E-13254, pages 
112-113, Tr. 15250). 


Petitioner fails to cite any statement of the Examiner 
in the Initial Decision or the Board in Order No. E-13254 


pertaining to the Des Moines-Twin Cities route which 
adopts the ‘‘area concept’”’ in selecting Ozark as North 
Central contends. 


On the contrary, the Board set out in great detail the 
five basic reasons underlying the selection of Ozark as 
stated above, none of which make reference to an ‘‘area 
concept’’. 


As for the Quad Cities-Twin Cities route, intervenor has 
already pointed out that the Board’s selection of Ozark 
to serve the route was not based on the so-called ‘‘area 
concept’’ but was based on five important aspects of public 
convenience and necessity which preferred Ozark instead 
of North Central (Pages 3-4, supra). These included, 
among others, a finding that Ozark could provide service 
for more beyond-segment traffic than North Central. 


Thus the findings and conclusions of the Board are con- 
sistent on both the Des Moines-Twin Cities and Quad 
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Cities-Twin Cities routes and they are fully sustained by 
substantial evidence weighed on a comparative basis of the 
proposals of both Ozark and North Central. The findings 
are not inconsistent as petitioner alleges, and the Board’s 
decision should be sustained. 


2. Petitioner further complains at page 35 of its brief 
that the selection of Ozark in the Quad Cities-Twin Cities 
Case (Order No. E-11067, p. 3) was made on the basis of 
serving more beyond-segment passenger-miles but in the 
Second Supplemental Opinion on Reconsideration in the 
Seven States Case (Order No. E-13787, Tr. 15868), it found 
that more beyond-segment passengers would be benefited 
by Ozark’s service. It is contended that comparison of 
Ozark and North Central proposals on the basis of beyond- 
segment passenger-miles to be benefited in the first case 
and comparison on the basis of beyond-segment passengers 
to be benefited in the later case is arbitrary and unfair. 


Although the Board in the Quad Cities-Twin Cities Case 


(Order No. E-11067) did compare Ozark and North Central 
proposals on the basis of beyond-segment passenger-miles 
which would be benefited, this was not the sole criterion 
on which the selection of the carrier was made. 


The Board found that Ozark would produce 1,060,000 
revenue passenger miles compared to 237,000 revenue pas- 
senger miles by North Central by reason of one-plane 
beyond-segment service on the Quad Cities-Twin Cities 
route (Order No. H-11067, page 3). 


However, the Board also found that Ozark would produce 
612 beyond-segment, single-plane passengers, and North 
Central would produce only 134 such passengers according 
to estimates of the Bureau (Economic Bureau of CAB) for 
for a 28-day period, (Order No. E-11067, page 5). 


The Board further pointed out: 


“The points on the new segment have a much greater 
community of interest with the area south of Quad 
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Cities served by Ozark than with points north of Min- 
neapolis served by North Central . . . Ozark can not 
only offer one-plane service to many more such pas- 
sengers than North Central, but those beyond-segment 
passengers who will be carried by Ozark to Minneapolis 
for onward movement have generally better prospects 
for connections at that point than the beyond-segment 
passengers North Central could carry to Quad Cities 
would have for connections there.’’? (Order No. 
-11067, pages 5-6) (Emphasis supplied) 


Thus a careful reading of the decision in the Quad 
Cities-Twin Cities Case (Order No. E-11067) and the deci- 
sion in the Seven States Case (Order No. E-13254, Tr. 
15868) and the Second Supplemental Opinion on Recon- 
sideration (Order No. E-13787, Tr. 15868) disclose that 
the Board considered on a comparative basis the number 
of beyond-segment passengers of Ozark and North Central 
in both cases and found Ozark would generate a substan- 
tially greater number of such passengers than North 
Central in each case. The fact that the Board also com- 


pared the passenger-miles of off-segment traffic, which also 
favored Ozark heavily, emphasizes the thoroughness with 
which the proposals of both Ozark and North Central were 
weighed by the Board in reaching its decision. 


3. North Central complains further that the Board found 
there was no need for additional service between the Quad 
Cities and Chicago, yet it certificated Ozark to provide 
additional service between these cities on Segment 15 
(Petitioner’s Brief, page 35, paragraph 2). 


Actually the Board did not find a need existed for addi- 
tional Quad Cities-Chicago service in awarding Segment 
15 to Ozark. What the Board actually found was that 
a local service route was required from Kansas City to 
Chicago via St. Joseph, Kirksville, Burlington, Davenport- 
Moline (Quad Cities) and Chicago, (Order No. E-13254, 
Tr. 15250). This finding was revised by Supplemental 
Order No. E-13514 (Tr. 15795) by eliminating Burlington 
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and adding Ottumwa and Cedar Rapids to the route. Serv- 
ice between Quad Cities and Chicago was required to serve 
this route. It was not required to serve the Quad Cities- 
Twin Cities route. The added service between Quad Cities 
and Chicago was merely incidental to serving the Kansas 
City-Chicago local service route. 


North Central proposed routes from (1) Minneapolis- 
St. Paul to St. Louis via Rochester, Cedar Rapids, Quad 
Cities, Burlington and Quincy (Route 8C), and (2) Kansas 
City to Chicago via Moberly, Quincy, Burlington, Quad 
Cities and Chicago (Route 11) in the Seven States Case. 

Ozark had been certificated between Quad Cities and 
Chicago via Clinton and Rockford since 1954 (Route 106 
Renewal Case and Ozark Certificate Renewal Case, 20 CAB 
160). Service by North Central between Quad Cities and 
St. Louis would substantially duplicate Ozark’s existing 
route which the record did not justify. 


Ozark proposed a route from Kansas City to Chicago 


via St. Joseph, Ottumwa, Cedar Rapids, Quad Cities and 
Chicago in the Seven States Case. Since St. Joseph, 
Ottumwa and Cedar Rapids were stronger intermediate 
points than Moberly, Quincy, and Burlington, the Board 
found the Ozark proposal was required by public conven- 
ience and necessity. It also added Kirksville to the route 
(Order No. E-13514, pages 2-4, Tr. 15795). 


North Central did not propose a route from the Twin 
Cities to Chicago in its exhibits although it argued for 
such a route on brief. The junction between the Twin 
Cities-St. Louis route and the Kansas City-Chicago route 
at Quad Cities which North Central proposed would have 
made possible operations between Twin Cities, Rochester, 
Quad Cities and Chicago, but such operations would com- 
pete with direct service of United and Braniff between 
Quad Cities and Chicago and with Ozark between Quad 
Cities, Clinton, Rockford and Chicago. 
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Obviously there was no need for additional service be- 
tween Quad Cities and Chicago for traffic generated by 
the Quad Cities-Twin Cities route since Twin Cities, 
Rochester and Quad Cities already had direct, single-plane 
service to Chicago, No new service between these cities 
and Chicago was required. 


However, the need for local service between Kansas City, 
St. Joseph, Kirksville, Ottumwa, Cedar Rapids, Quad Cities 
and Chicago was an entirely different problem. Need for 
this service was so great that the Board found these cities 
required service between each other and also required 
service to Chicago. 


Braniff had requested suspension of its service at Quad 
Cities between Kansas City and Chicago. Ozark had served 
Quad Cities to Chicago since 1954. By replacing Braniff 
with Ozark at Quad Cities on a Kansas City-Chicago route, 
the Board was able to provide service between Kansas 
City, St. Joseph, Kirksville, Ottumwa, Cedar Rapids, Quad 
Cities and Chicago without creating any new competition 
between Quad Cities and Chicago. Award of the Quad 
Cities-Twin Cities route to North Central and orienting 
it to Chicago would have created new competition between 
Quad Cities and Chicago. The suspension of Braniff at 
Quad Cities would have deprived Kansas City, St. Joseph, 
Kirksville, Ottumwa, Cedar Rapids, and Quad Cities of 
service between each of them and would have deprived 
them of local service to Chicago. Ozark was the only 
logical carrier to provide this service. 


Since the Board found that public convenience and neces- 
sity required the route proposed by Ozark between Kansas 
City and Chicago, the Board was fully consistent in its 
findings that the Quad Cities-Twin Cities route required 
no additional service between Quad Cities and Chicago. 
The fact that it found service required between Quad Cities 
and Chicago on another route does no violence to its 

previous findings that no additional service between Quad 
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Cities and Chicago was required by the Quad Cities-Twin 
Cities route. The distinction merely confirms the distine- 
tion between the two fact situations which require dif- 
ferent findings because of differing factual bases. 


4, Petitioner also argues that the Board based its certi- 
fication of Ozark on inconsistent findings for the Des 
Moines-Milwaukee route because: 


a. It authorizes harmful competition on North Central’s 
segment between Madison and Milwaukee which is 
against prior established Board policy. 


b. Competition can be avoided by terminating Ozark’s 
route at Madison. 


ec. Benefits to be derived from the award to Ozark do 
not offset the disadvantages of service by North 
Central. 


d. The Board should have accepted North Central’s 
proposal for a route between Omaha and Madison 
instead of granting a route between Des Moines and 
Milwaukee to Ozark. 


North Central claims the award to Ozark between 
Madison and Milwaukee, which duplicates a portion of a 
segment operated by North Central, is contrary to the 
Board’s long-established policy of refusing to certificate 
harmful competition, particularly between highly subsidized 
local service carriers. Cases are cited in support of this 
position (NOR Brief, page 36). 


It is admitted that the Board has frequently enunciated 
the general principle that harmful competition should be 
avoided, but the Board has established with equal firmness 
the policy of creating competition where peculiar circum- 
stances require a departure from the general rule. 


For example, Central Airlines was certificated between 
Tulsa and Bartlesville, Oklahoma in the Texas-Oklahoma 
Case,7 CAB 481. Soon thereafter, in the Mississippi Valley 
Case, 8 CAB 726, the Board also certificated Parks Air 
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Lines, now Ozark, to operate between Tulsa and Bartles- 
ville on a different route. This was necessary because 
service was needed between these cities on two different 
local service routes—one between Tulsa and Wichita—the 
other between Tulsa and Kansas City. 


In the Seven States Case which this Court is now review- 
ing, the Board recognized a similar exception to the gen- 
eral rule against competition by certificating North Central 
between Rockford and Chicago in direct competition with 
Ozark (Order No. E-13254, page 99, Tr. 15250). But the 
decisions are consistent. For example, Madison boarded 
more passengers in 1957 than Rockford. North Central 
asked for authority to serve Rockford-Chicago on its pro- 
posed routes 7B, 8A and 11. 


The fact that Ozark was already providing service be- 
tween Rockford and Chicago did not present a legal obstacle 
to North Central applying for this route. But on the 
issue of duplicating North Central between Madison and 


Milwaukee, North Central ‘‘put on the other shoe’. How 
can North Central be consistent and argue that Ozark 
should not be certificated between Madison and Milwaukee 
which North Central already served when in the same 
breath it was urging the Board to certificate North Central 
from Rockford to Chicago ‘‘over the back of Ozark’’? 


The answer is clear. The cities on North Central’s 
Segment 5 between the Twin Cities and Madison need more 
service to Rockford and Chicago, and this route provides 
an alternate routing to Chicago. At the same time it will 
reduce a ‘“‘bottle-neck’’ of traffic on Ozark’s route at 
Rockford toward Chicago. 


The service of Ozark between Madison and Milwaukee 
is needed by the cities west of Madison to Des Moines. It 
would be a public disservice to terminate passengers at 
Madison when the need of those boarding west of Madison 
is much greater to Milwaukee than to Madison. 
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The Board has consistently followed the policy of 
extending a route into a strong terminal instead of stopping 
at a weak terminal. No substantial detriment has been 
shown by North Central as a result of this minor duplica- 
tion. Since the traffic over this route is estimated at 21,900 
passengers per year (Order No, E-13254, page 122, and 
Appendix P attached, Tr. 15250), and 480 passengers per 
month, or 5,760 passengers per year, would be required to 
change planes at Madison, (Ozark Exhibit 9, page 42, Tr. 
10156) the public convenience outweighs the minor com- 
petition of Ozark and North Central between Madison and 
Milwaukee. 


CONCLUSION 


1. Intervenor agrees that the Board must clearly dis- 
close the reasons or basis for its decision in the Seven 
States Case and that its final order must include findings 
and conclusions upon all material issues presented on the 
record. The Board has complied with both the spirit and 


the letter of these requirements. 


2. The Board has made findings and conclusions, and 
factual analysis with respect to differences between North 
Central and Ozark on each issue and exception taken. On 
the award of the Quad Cities-Twin Cities route the Board 
has analyzed and answered every argument presented by 
North Central. 


3. The findings and conclusions of the Board are not 
only consistent and sufficient in the Seven States Case, 
but they are also consistent with established principles 
enunciated in prior decisions of the Board on which Peti- 
tioner relied, 


4. The Board made legally sufficient findings on all ma- 
terial issues raised by North Central and its findings which 
are adverse to Petitioner are supported by substantial evi- 
dence sufficient for this Court to sustain the Board’s 
decision. 
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5. The Board’s award of the Quad Cities-Twin Cities 
route to Ozark was based on real differences in public need 
and not on an ‘‘area concept’’ of local air service. 


6. A detailed comparative analysis of the merits of the 
proposal of both Ozark and North Central was made by 
the Board and the facts sustain the award to Ozark in- 
stead of North Central on the basis of both beyond-segment 
passenger miles and beyond-segment passengers for the 
Quad Cities-Twin Cities route. 


7. The award of service by Ozark between Quad Cities 
and Chicago on a route from Kansas City to Chicago is 
not inconsistent with denial of Quad Cities-Chicago service 
from the Quad Cities-Twin Cities route because it was 
needed for cities west of Quad Cities but was not needed 
for cities between Twin Cities and Quad Cities. 


8. The competition created between Ozark and North 
Central from Madison to Milwaukee is so minor as to be 
of no serious consequence. The route which North Central 


serves north of Madison requires service to Milwaukee and 
the route which Ozark serves west of Madison requires 
service to Milwaukee. Each route will be fed by traffic 
which ‘the other carrier could not get, except for local 
Madison-Milwaukee traffic which accounts for only a minor 
portion of the total passenger miles generated by each 
route. 


9. The Board’s finding that no route is required between 
Omaha and Madison is fully sustained by the record. 
Madison is a weak terminal for a route which will produce 
21,900 passengers annually with 5,760 passengers destined 
to or from Milwaukee. With abundant trunkline service 
between Omaha and Des Moines by United and Braniff, 
there was no need for additional service between Omaha 
and Des Moines. 


10. The economic advantage of Ozark in having stations 
already established in Des Moines, Cedar Rapids, Dubuque 
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and Milwaukee in serving other routes was a substantial 
consideration in selecting Ozark for the Des Moines- 
Milwaukee route because North Central would have been 
required to establish stations at three cities (Des Moines, 
Cedar Rapids, and Dubuque), whereas Ozark would have 
required only one new station (Madison). 


Wuererore, Intervenor prays that the Board’s Decision 
and Orders in the Seven States Case, Docket No. 7454, et al, 
be affirmed and Petitioner be denied the relief prayed for. 


Respectfully submitted, 


L. Atron DensLow 
531 Washington Building 
Washington 5, D. C. 
Attorney for Intervenor, 
Ozark Air Lines, Inc. 
Of Counsel: 
James W. BaTcHELOR 
Box 123 
Durant, Oklahoma 
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On Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


BRIEF FOR INTERVENORS 


—. 


COUNTER-STATEMENT OF THE CASE 


The Seven States Area Investigation, Docket No. 7454, 
was instituted by the Civil Aeronautics Board, upon the 
petition of the States of North Dakota, South Dakota, 
Nebraska, Iowa, Illinois, Wisconsin and Minnesota, by 
its Order E-9847 on December 14, 1955 (Tr. 629). The 
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purpose of the investigation was to reappraise the air 
service needs of the general area covered by those states. 
The petitioner, North Central Airlines, Inc., and other 
airlines had applied for extensions of their routes, and 
various cities, including the intervenors, applied for local 
air service. 


The City of Ashland, Wisconsin, filed a petition for 
certification for scheduled airline service on January 10, 
1956, Docket No. 7618 (Tr. 319). The City of Marshfield, 
Wisconsin, filed an application requesting airline service 
dated January 10, 1956, Docket No. 7659 (Tr. 447). By 
Order of Consolidation, No. E-10100 (Tr. 1345), adopted 
on March 20, 1956, Docket No. 7618 and Docket No. 7659 
were consolidated into Docket No. 7454. Among the appli- 
eations consolidated into Docket No. 7454 were those of 
North Central Airlines in which it requested authority to 
engage in air transportation between certain cities. After 
due notice to all interested parties, a public hearing was 
held and briefs were filed. During the course of the hear- 
ings, the intervenor cities and the State of Wisconsin 
submitted testimony, detailed exhibits and surveys in 
support of their applications (Trs. 1954, 3493, 3557, 3649). 


On September 6, 1956, the State of Wisconsin filed a 
motion for an order requiring North Central Airlines, Inc., 
to introduce evidence relevant to operational costs in serv- 
ing the cities in Wisconsin requesting service (Tr. 5684). 
During the hearing the following colloquy took place (Tr. 
5746) : 


‘‘Bxaminer Henderson: Is there any other preliminary 
matter? We would like to get started. 


‘‘Mr. Bowers: [Assistant Attorney General, State of 
Wisconsin] Mr. Examiner, the State of Wisconsin has 
a motion which is pending. We asked for an order 
requiring introduction of certain evidence. I wonder 
if the Examiner is going to make a ruling on it. It is 
on behalf of the State of Wisconsin, requesting the 
Examiner to require the airlines who are presently 
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serving Wisconsin, or who are proposing service to 
the communities in Wisconsin in this case, to produce 
relevant operational cost data. 


‘¢Bxaminer Henderson: What airlines? 


‘Mr. Bowers: North Central is presently serving 
Wisconsin, and I believe Ozark, also. 


‘¢Hxaminer Henderson: And what other airline is 
it directed to besides those two? 


‘‘Mr. Bowers: Any other airlines that may be pro- 
posing service in this case. I don’t know of any other 
airlines that are. 


‘¢Hxaminer Henderson: Mr. Wheeler, you have seen 
a copy of the motion, have you not? 


“Mr. Wheeler: [Counsel for North Central] Yes. And 
I regret that I haven’t had time to answer it in 
writing. 

“But I have advised Mr. Bowers that we are not an 
applicant for those routes, and that we have produced 
all the evidence, or are in the process of producing 
evidence, for the routes that are applications, and 
that is a tremendous job. I told him we would decline 
to produce it unless you ordered us to do so. 


‘‘Bxaminer Henderson: Would North Central be will- 
ing to serve those particular cities if the Board cer- 
tificated North Central? 

‘‘Mr. Wheeler: Yes, we would be willing to serve those 
cities, and I have advised Mr. Bowers that we would 
serve them if the Board certificated it.”’ 


The Examiner, Curtis C. Henderson, issued his Initial 
Decision (Tr. 12479) December 13, 1957. The Examiner 
found ‘‘That the public convenience and necessity require 
that the certificate of public convenience and necessity held 
by North Central Airlines, Inc., for Route No. 86 be 
amended so as to authorize air transportation service, 
* * * (7) Between the terminal point Minneapolis-St. Paul, 
Minnesota, the intermediate points Eau Claire, Wisconsin, 
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Marshfield, Wisconsin, and Appleton, Wisconsin, and the 
terminal point Milwaukee, Wisconsin, and (8) That Ash- 
land, Wisconsin, should be added as an intermediate point 
on North Central’s present segment 1 between the terminal 
point Duluth, Minnesota,-Superior, Wisconsin, and the 
intermediate point Ironwood, Michigan.”” (Tr. 13151- 
13152). 


North Central filed exceptions to the Examiner’s Initial 
Decision with the Board (Tr. 13357, 13362-13363) and a 
brief to the Board in support thereof (Tr. 13922). In 
its exceptions and in its brief North Central stated that it 
was unwilling to serve Marshfield and Ashland, Wisconsin. 


Oral argument was had and after due consideration 
the Board, in its Opinion and Order, No. H-13254, dated 
December 8, 1958 (Tr. 15267), affirmed the Examiner’s 
findings that public convenience and necessity required air 
service to both Ashland and Marshfield, Wisconsin. 


North Central filed a petition for reconsideration on 


January 8, 1959 (Tr. 15606). The petition was denied by 
Second Supplemental Opinion and Order on Reconsidera- 
tion, No. E-13787, on April 24, 1959 (Tr. 15873). 


North Central filed a petition for review of Order No. 
B-13254 on February 6, 1959. The intervenors, City of 
Marshfield and City of Ashland, filed Motions for Leave 
to Intervene on February 16, 1959, and March 14, 1959, 
respectively, which motions were granted on March 6, 
1959, and April 3, 1959. 


North Central complains that the Civil Aeronautics Act 
of 1938 does not authorize the Board to certify an unwilling 
carrier so as to require it to serve points it did not request 
to serve. There is no question as to the sufficiency of the 
evidence to sustain the findings and recommendations for 
service to the intervenor cities. 
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STATUTES INVOLVED 


The relevant parts of the Civil Aeronautics Act of 1938 
involved which were not included in the brief of the appel- 
lant are: Act of June 23, 1938, c. 601, Title I, Section 2 
and Title IV, Section 401, 52 Stat. 987, the U.S.C.A. Title 
49, Section 402 and Section 481. 


‘¢§ 2. DECLARATION OF POLICY 


‘In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity— 


“‘(a) The encouragement and development of an 
air-transportation system properly adapted to the pres- 
ent and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 


‘¢(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 


vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


‘¢(¢) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive 
practices ; 


‘¢(d) Competition to the extent necessary to assure 
the sound development of an air-transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; * * * ’’ 


‘$401. CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY 


‘*(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 
by the Board authorizing such air carrier to engage 
in such transportation: * * * ” 
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‘“(f) Each certificate issued under this section shall 
specify the terminal points and intermediate points, 
if any, between which the air carrier is authorized to 
engage in air transportation and the service to be 
rendered; and there shall be attached to the exercise 
of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require. * * * ”’ 


‘¢(j) No certificate shall confer any proprietary, 
property, or exclusive right in the use of any air 
space, civil airway, landing area, or air-navigation 
facility.”’ 


SUMMARY OF ARGUMENT 


The petitioner’s claim that the legislative history of 
the Civil Aeronautics Act indicates that Congress did not 
intend to give the Civil Aeronautics Board the authority 
to make reasonable extensions of the airline routes of un- 
willing carriers is not supported by Congressional pro- 
nouncements. 


The Board’s power under section 401(h) of the Civil 
Aeronautics Act to alter, amend and modify the certificate 
of public convenience and necessity of an unwilling carrier 
in order to add new intermediate points and realign 
segments has been sanctioned by Congress and upheld by 
the Courts. 


The statute, section 401(j), provides that air carriers 
acquire no proprietary or property rights by reason of 
the issuance of a certificate by the Board. Therefore, the 
modification of the certificate by the Board does not deprive 
the air carrier of its property without due process of law. 


ARGUMENT 


The intervenors are concerned only with the first ques- 
tion presented by the petitioner—whether the Civil Aero- 
nautics Board has the power to require petitioner to pro- 
vide air service to the intervenor cities, Ashland and 
Marshfield, Wisconsin. The intervenors’ applications for 
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air service were supported in detail by exhibits and testi- 
mony submitted by themselves and the State of Wisconsin. 
The petitioner failed to submit any evidence as to opera- 
tional costs in serving the cities in Wisconsin requesting 
service. Petitioner does not contend that the action of 
the Board in ordering petitioner to provide service to 
the intervenor cities was not required by public convenience 
and necessity. 


Despite the petitioner’s statement during the hearings 
that petitioner would be willing to serve the intervenor 
cities if the Board so ordered, the petitioner now complains 
that the Board does not have the power to require it, an 
unwilling carrier, to provide air service to the intervenor 
cities. The petitioner claims that the authority to exercise 
such power must be found in the enabling statute and that 
the Civil Aeronautics Act of 1938, which is controlling here, 
does not give the Board the power to extend its route or 
to make decisions affecting the operation of its business. 


In support of its position, the petitioner argues that 
section 401(h) of the Civil Aeronautics Act of 1938 gives 
the Board the power to ‘‘alter, amend, modify, or suspend’’ 
a certificate of public convenience and necessity but not 
the power to ‘‘extend the route of an unwilling carrier.’’ 


The petitioner buttresses its argument with a statement 
from the Annual Report of the Civil Aeronautics Board 
for 1942 to the effect that the Board is without power to 
initiate new routes. Substantially the same statement was 
made by Mr. L. Welch Pogue, then Chairman of the Board, 
during hearings before the House Committee on Interstate 
and Foreign Commerce on February 2, 1943. The peti- 
tioner claims that this statement evidences that ‘‘the Board 
itself did not believe it had the power which it alleges it 
has in this case.”’ 


A casual examination of the report and hearings reveals 
that the Board was seeking the power by way of legisla- 
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tion to initiate new routes and to authorize substantial new 
service. There is nothing to indicate that the Board felt 
it lacked power to make limited extensions of service. In 
its Annual Report dated Nov. 14, 1942, the Board stated: 


‘‘Power to initiate new routes.—The Act does not 
now give to the Board power to initiate the estab- 
lishment of new routes for air transportation services 
where applications therefor are not first filed by private 
individuals or companies, although the Board has power 
under Section 401(h) of the Act to require ‘amend- 
ments’ to certificates on its own initiative, without 
application by the carrier after notice and hearing. 
The word ‘amendment’ is vague and carries with it a 
limited concept. Consequently, it has been argued 
that the Act now appears to contemplate that the 
Board shall await the filing of applications in order 
to authorize any substantial new service.’’? (Emphasis 
supplied) 


In furtherance of its argument the petitioner sets forth 
an amendment to section 401(h) of the Act proposed in 
1944 in ELR. 3420, 78th Cong. The amendment provides: 


<¢(3) The Commission, upon petition or complaint, 
or upon its own initiative, after notice and opportunity 
for hearing, may by order require any air carrier to 
make reasonable extensions of its existing service if 
the Commission finds that such extension is required 
by the public convenience and necessity * * *.” 


The petitioner makes much to do of the fact that this bill 
was never enacted into law and concludes that congressional 
intent was ‘‘not to grant the Board the power of com- 
pulsory extension.”? However, the House Committee on 
Interstate and Foreign Commerce in its Report which 
accompanied the bill, H. Rept. No. 784, 78th Cong., 1st 
Sess., indicates that Congress was of the opinion that the 
law was not clear but that the Board probably had the 
power to make reasonable extensions and that the purpose 
of this amendment was solely to clarify that power which 
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had been questioned. The Committee Report states 
(p. 25): 


‘“‘The new paragraph (3) deals with compulsory 
extension of an existing air-carrier service. Under 
the present act there is some doubt as to whether the 
Commission can compel an extension at all; equally 
there is doubt as to whether the power to compel an 
extension if it exists, is properly limited. The new 
provision expressly grants the power to require a 
reasonable extension after notice and opportunity for 
hearing and with proper safeguards to protect the 
carrier. In addition to the normal test of public con- 
venience and necessity, the provision includes an 
alternative test reflecting the special relationship of 
air transportation to the furthering of national policy. 
It is especially desirable that the Commission have 
full power to require reasonable extensions of service 
in order to further national policy and that such power 
be clearly set forth in order to avoid litigation.’’ 


In any event, the concept of extension which the peti- 


tioner claims the Board does not have the power to compel 
is not present in this case, if indeed extension is involved 
at all. In this case, the Board is not initiating a new route, 
nor is it even extending beyond a terminal point the route 
now being served by the petitioner. The Board in order 
to provide service to Ashland, has simply added Ashland 
as a new intermediate point on an existing segment of a 
route currently being served by the petition and in order 
to provide service to Marshfield and Appleton has modified 
and redesignated one of the other route segments and 
added those cities as intermediate points between terminal 
points currently being served. 


Any thought that Congress believed the Board did not 
have authority to realign route segments and add new inter- 
mediate points should be dispelled upon consideration of 
S. Rept. No. 124, 84th Cong., 1st Sess., (1955) which 
accompanied S. 651, a bill to amend Section 401(e) of the 
Civil Aeronautics Act. That report states: 
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‘¢Your committee is satisfied, however, that section 
401(h) of the Civil Aeronautics Act, by vesting the 
Board with the power ‘to alter, amend, modify or 
suspend,’ in whole or in part, any certificate, gives 
the Board the power to add new points and to elimi- 
nate uneconomical points, be they terminals or inter- 
mediate points, and to revise entire route segments as 
the public interest requires. The history of the devel- 
opment of the trunk airline routes gives your com- 
mittee confidence that section 401(h) provides the 
Board with all the authority necessary for proper route 
development.”’ 


In connection with similar legislation in the House the 
accompanying report, H. Rept. 265, 84th Cong., Ist Sess. 
(1955), states : 


‘It is believed that section 401(h) of the Civil 
Aeronautics Act, which gives the Board power to 
‘alter, amend, modify, or suspend such certificate, in 
whole or in part’ provides all the authority necessary 
for route development. The committee could find no 
indication that the granting of permanent certificates 
to the trunk carriers in 1938 had any adverse effect 
on the development of their route structures.’’ 


The Board is charged with the duty of issuing certificates 
of public convenience and necessity, ‘‘but the determina- 
tion of the meaning of the standards of public convenience 
and necessity is not left to the whim of the Board. * * * 
See. 2 of the Act provides that the Board shall consider a 
number of things as in accordance with public convenience 
and necessity.”” United Air Lines v. Civil Aeronautics 
Board, 198 F. 2d 100. 


In Panagra Terminal Investigation, 4 C.A.B. 670, the 
Board, commenting on its authority under section 401(h), 
stated: 


‘<We are of the opinion that this section of the Act 
does authorize the Board to add new points or services 
to the certificate of a carrier on the Board’s own 
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initiative and without an application by, and the 
consent of, the carrier; but this authority does not 
include the addition of new service which would be so 
extensive as to amount to a new air transportation 
route, or of such a kind as to substantially change the 
character of a carrier’s system.”’ 


A carrier in order to engage in air transportation must 
obtain a certificate from the Board as required by section 
401(a) of the Act. Section 401(f) of the Act requires that 
the certificate ‘‘shall specify the terminal points and inter- 
mediate points * * * [and] such reasonable terms, condi- 
tions, and limitations as the public interest may require.”’ 
The terminal and intermediate points are significant parts 
of the certificate and must be the elements or components 
which are subject to alteration, amendment or modification 
under 401(h). 


The Board commenting on section 401(h) in the Panagra 
decision said: 


‘¢*# * * when section 401(h) provides that the 
Board ‘may alter, amend, [or] modify, * * * any such 
certificate’ it constitutes a grant of power to alter, 
amend, or modify that which is the significant part of 
a certificate and which is the basis for the operation 
of the certificate scheme as a regulatory device, namely, 
the terminal and intermediate points and classes of 
traffic authorized to be served. There is nothing in 
the usual and ordinary meaning of the words of the 
statutory phrase ‘may alter, amend, [or] modify any 
such certificate,’ which requires, or even justifies, a 
contrary conclusion.”’ 


However, the Board recognizes that its power is not without 
limitation. The Board went on to say in the Panagra 
decision : 


‘¢ Although the power to alter, amend, and modify 
certificates of public convenience grants a broad and 
important power to the Board, it is apparent that the 
words alter, amend, and modify connote a limited 
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power to change an existing certificate. The power to 
alter, amend, and modify does not include the power 
to transform the essential character of the thing being 
altered, amended, or modified. *° * * ” 


The Board reaffirmed its position in the Caribbean 
Area Case, 9 C.A.B. 534. 


The Board’s position that it has the power to align routes 
and designate intermediate and terminal points was upheld 
in Civil Aeronautics Board v. State Airlines, 338 U.S. 572. 
In that case the court, commenting on the construction 
given the language in section 401(d), said: 


‘¢* * * The Court of Appeals read this language as 
showing a congressional purpose to bar the Board from 
granting any certificates in which the routes awarded 
deviate more than slightly from the precise routes 
defined in the application. We think that such a narrow 
interpretation is not compelled by the language of 
§ 401 (d) and that the Act as a whole refutes any 
intent to freeze the Board’s procedures in so rigid a 
mold.”’ 


The power to alter, amend and modify given to the Board 
under section 401(h) ‘‘depends for its exercise upon the 
requirements of public convenience and necessity, which 
are the same standards under which the Board may grant 
certificate rights under Sec. 401(d) of the Act.’? United 
Air Lines v. Civil Aeronautics Board, supra. In applying 
those standards in the same case the court stated: 


«¢* * * United’s position amounts to this—that a 
route structure once established cannot be changed, 
absent statutory causes for revocation, without the 
consent of the carrier, no matter how urgent the public 
need may be for such a change. We do not think such 
a narrow construction of the Board’s powers is war- 
ranted.’’ 


In this case the Board after considering all the evidence 
produced by the intervenors and others concluded that 
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it was in the public interest to authorize air service to 
additional intermediate points on the petitioner’s route 
segments. The authorization was not so extensive as to 
either change the character of the service or amount to a 
new route. When as here there are conflicting interests 
‘‘the private interest of the certificate holder should yield 
to the broader interest of the public embodied in the con- 
cept of the public convenience and necessity.”? United Air 
Lines v. Civil Aeronautics Board, supra. 


The petitioner’s ‘‘contention that the certification of an 
unwilling carrier is in contravention of an essential prop- 
erty right of that carrier * * * without due process of law’? 
has been considered and settled by the courts. In the United 
Air Lines case the court in discussing this point! said: 


“<* * * Sec. 401(j) of the Act, 49 U.S.C.A. § 481(j), 
provides, ‘No certificate shall confer any proprietary, 
property, or exclusive right in the use of any air space, 
civil airway, landing area, or air-navigation facility.’ 
Furthermore it seems clear that United and all other 
holders of certificates of public convenience and neces- 
sity acquire whatever rights they may possess subject 
to the Board’s power to alter, amend, modify or sus- 
pend the certificates. ”’ 


The case Interstate Commerce Commission v. Oregon 
Washington Railroad ¢ Navigation Co., 288 US. 14, relied 
on by the petitioner to support its argument of unconstitu- 
tional taking of property is not in point. In that case 
the Interstate Commerce Commission ordered the railroad 
to extend its line, at great expense, 185 miles into territory 
other than that in which the carrier had undertaken to serve 
so that the extension was essentially a new line. In the 
case at bar, however, the Board did not authorize service 
beyond terminal points—it simply added new intermediate 
points in the area served by the petitioner. 


( iy also United States v. Rock Island Motor Transit Co., 340 U.S. 419 
1951). 
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CONCLUSION 


| 
For the foregoing reasons it is respectfully submitted 


that the Order of the Board should be affirmed. 


Respectfully submitted, 


Exisworrs C. ALVORD 
Joun H. Dorie 
Joun J. SCHLICK 
Attorneys for Intervenors 


200 World Center Building 
Washington 6, D. C. 
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[151] 
[July 16, 1954] 


Before the 
CIVIL AERONAUTICS BOARD 


In the Matter of the application of ) | 
NORTH CENTRAL AIR LINES, INC., DOCKET NO. 6771 


for a permanent certificate of con- 
venience and necessity for Route 86 ) 


APPLICATION FOR A PERMANENT CERTIFICATE 
OF CONVENIENCE AND NECESSITY FOR ROUTE 86 


North Central Air Lines, Inc., through its attorney A. L. Wheel- 
er, 911 Sheraton Building, Washington 5, D. C., hereby applies for a 
permanent certificate of public convenience and necessity to engage in 
the air transportation of persons, property and mail over route 86, more 
fully described herein. In support of this application, North Central 
Air Lines, Inc., alleges as follows: : 

1. The full name and address of the applicant, a Wisconsin cor- 
poration, is North Central Air Lines, Inc. Its principal offices are 
located at 6201 34th Avenue South, Minneapolis 23, Minnesota. 

2. Applicant is a citizen of the United States as defined by 
Section 1(13) of the Civil Aeronautics Act, as amended. 

3. Applicant requests a permanent certificate of public conven- 


ience and necessity to engage in the air transportation of 


[152] 
persons, property and mail over the following routes: 

1. Between the terminal point Chicago, Ill., the inter- 
mediate points Milwaukee, Madison, Wisconsin Rapids -Stevens 
Point and Wausau, Wisconsin, and (a) beyond Wausal, Wisconsin, 
the intermediate point Eau Claire, Wis., and the terminal point 
Minneapolis-St. Paul, Minn., and (b) beyond Wausa, Wis., the 
intermediate points Rhinelander and Land O'Lakes, Wis., Iron- 
wood, Mich., and the terminal point Duluth, Minn. -Superior, Wis.; 
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2. Between the terminal point Milwaukee, Wis., the inter- 
mediate points Oshkosh, Manitowoc, and Green Bay, Wis., 
Marinette, Wis., Menominee, Mich., and Escanaba, Iron Moun- 
tain and Marquette, Mich.; and the terminal point Hancock- 
Houghton, Mich. ; 

3. Between the terminal point Minneapolis-St. Paul, Minn., 
the intermediate points Duluth, Minn. -Superior, Wis., Chisholm - 
Hibbing, Minn., and the terminal point International Falls, Minn. ; 

4. Between the terminal point Green Bay, Wis., the inter- 
mediate points Clintonville, Wisconsin Rapids-Stevens Point, 
Wausau, and Eau Claire, Wis., and the terminal point Minneapolis 
-St. Paul, Minn. ; 

6. Between the terminal point Chicago, Illinois, the inter- 
mediate points Beloit-Janesville, Madison, Lacrosse, Wis., 
Winona, Minn., and Eau Claire, Wis., and the terminal point 
Minneapolis-St. Paul, Minn. ; 

7. Between the terminal point Detroit, Mich., the inter- 
mediate points Lansing and Grand Rapids, Mich., Green Bay, 
Wis., Marinette, Wis. -Menominee, Mich. ; Escanaba, Iron 
Mountain and Marquette, Mich., and the terminal point Hancock- 
Houghton, Mich. 

4. The applicakt requests authority to serve any other city or 


cities in any manner whatsoever in any route pattern which the Board con- 


siders in the public interest. 

5. The applicant is the holder of a temporary certificate of pub- 
lic convenience and necessity for route 86. This temporary certificate 
includes authority to provide air transportation of persons, property 


and mail to and between 
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all points set forth in the previous paragraph. In addition, applicant 
is currently serving a route described as follows: 
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5. Between the terminal point Minneapolis-St. Paul, Minn., 
the intermediate point St. Cloud, Minn., and (a) beyond St. Cloud, 
Minn., the intermediate points Alexandria and Fergus Falls, 
Minn., and the terminal point Fargo, N. Dak., and (b) beyond 


St. Cloud, Minn., the intermediate points Brainerd, Bemidji 

and Thief River Falls, Minn., and the terminal point Grand Forks, 
N. Dak. | 

This Segment 5 certificate expired on March 27, 1954. Applicant 


has not applied for renewal of the certificate but is operating Segment 5 
under Section 9 of the Administrative Procedure Act until the Board 
determines whether Segment 5, in whole or in part, should be re- 
certificated on the petition of the various interested cities. A map of 
North Central's system will be presented to the Board at the hearing in 
this application. 

6. North Central operates and plans to continue to operate its 
route with DC-3 aircraft, 18 of which it presently owns. 

WHEREFORE, applicant requests the Civil Aeronautics Board to 
enter an order under Section 401 of the Civil Aeronautics Act, as amended, 
issuing North Central Air Lines, Inc., a permanent certificate of public 
convenience and necessity to engage in the air transportation of persons, 
property and mail between the points applied for herein. The applicant 
requests such other, further and different relief as the Board under the 
circumstances may consider justified. 

Respectfully submitted, 
NORTH CENTRAL AIR LINES, INC. 


By /s/ A. L. Wheeler 
Counsel for applicant 
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[155] 
[May 9, 1955] 


AMENDMENT NUMBER ONE TO APPLICATION 
OF NORTH CENTRAL AIR LINES, INC., IN 
DOCKET NO. 6771 AND MOTION TO CONSOLI- 
DATE WITH DOCKET NO. 6763. 


To the Honorable Civil Aeronautics Board: 

1. North Central Air Lines, Inc., hereby amends its application 
in Docket No. 6771 so as to request a temporary or permanent certifi- 
cate of convenience and necessity for the air transportation of persons, 
property and mail over the following routes: 

(1) Between the terminal point Chicago, Ill., the inter- 
mediate points Milwaukee, Madison, Wisconsin Rapids -Stevens 
Point, and Wausau, Wis., and (a) beyond Wausau, Wis., the 
intermediate point Eau Claire, Wis., and the terminal point 
Minneapolis-St. Paul, Minn., and (b) beyond Wausau, Wis., the 
intermediate points Rhinelander 
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and Land O'Lakes, Wis., Ironwood, Mich., and the terminal 
point Duluth, Minn. -Superior, Wis. ; 

(2) Between the terminal point Milwaukee, Wis., the inter- 
mediate points Oshkosh, Manitowoc, and Green Bay, Wis., 
Marinette, Wis. -Menominee, Mich., and Escanaba, Iron Mountain 
and Marquette, Mich., and the terminal point Hancock-Houghton 
Mich. ; 

(3) Between the terminal point Minneapolis-St. Paul, Minn., 
the intermediate points Duluth, Minn. -Superior, Wis., Chisholm- 
Hibbing, Minn., and the terminal point Inter national Falls, Minn. ; 

(4) Between the terminal point Green Bay, Wis., the inter- 
mediate points Clintonville, Wisconsin Rapids-Stevens Point, 
Wausaw, and Eau Claire,’ Wis., and the terminal point Minneapolis 
-St. Paul, Minn. ; 

(5) Between the terminal point Chicago, Ill., the intermediate 
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points Beloit-Janesville, Madison, LaCrosse, Wis. ,» Winona, 
Minn., and the terminal point Minneapolis-St. Paul, Minn. ; 

(6) Between the terminal point Detroit, Mich, , the inter- 
mediate points Lansing and Grand Rapids, Muskegon, Mich. , 
Green Bay, Wis., Marinette, Wis. -Menominee, Mich. , Escanaba, 
Iron Mountain and Marquette, Mich., and the terminal point 
Hancock-Houghton, Mich. ! 

(7) Between the terminal point Chicago, lll. , the interme- 
diate points South Bend, Ind., Kalamazoo, Battle Creek, Jackson 
and Ann Arbor, Mich., and the terminal point Detroit, Mich. 

(8) Between terminal points Detroit, Mich. and Cleveland, 
Ohio. | 

(9) Between terminal points Minneapolis-St. Paul, Minn. , 
intermediate points Rochester, Minn. , and beyond (a) Cedar 
Rapids, Iowa, terminal point Moline/Davenport, Iowa (b) Dubuque, 
Iowa, Rockford, Illinois, and Chicago, ILI. | 

(10) Between terminal points Ypsilanti, Mich. » and Detroit 
City Airport, Mich., and Detroit City Airport, Mich. 

2. North Central requests that Northwest Airlines' certi- 
ficate of public convenience and necessity known as route 3 be continued 
in suspension for the air transportation of persons, property and mail 
either permanently or for the duration of North Central's certification, 
whichever the Board ultimately determines in this case, between 


Duluth/Superior and Minneapolis; and at Green Bay, Wausau, LaCrosse 


and Eau Claire. 

3. North Central requests that American Air Lines' certificate of 
public convenience and necessity known as route 7 be continued in sus- 
pension for the air transportation of persons, property and mail either 
permanently or for the duration of North Central's certification, which- 
ever the Board ultimately 
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determines in this case, at South Bend, Indiana, Kalamazoo, Battle 
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Creek, Jackson and Ann Arbor, Michigan. 

4. North Central requests that United Air Lines certificate of 
public convenience and necessity known as route 1 be suspended for 
the air transportation of persons, property and mail either permanently 
or for the duration of North Central's certification, whichever the 
Board ultimately determines in this case, at Rockford, Minnesota and 
Dubuque, Iowa. . 

5. North Central requests that Western Airlines’ certificate of 
public convenience and necessity known as route 35 be suspended for 
the air transportation of persons, property and mail either permanently 
or for the duration of North Central's certification, whichever the Board 
ultimately determines in this case, at Rochester, Minnesota. 

6. Applicant requests authority to serve the terminal points 
Duluth, Minnesota and Chicago, ll., via a minimum of two intermediate 
points. Applicant is presently authorized to provide one round trip a 
day between these points via Milwaukee and Green Bay pursuant to order 
number E-9163 issued April 29, 1955. 

7. Applicant requests authority to serve Land O'Lakes, Wiscon- 
sin, on Segment 1 on a seasonal basis between June 1 and September 1, 
inclusive, of each year. 

8. Applicant requests that its application in Docket No. 6763 for 
service between Minneapolis/St. Paul and Grand Forks via Brainerd, 
Bemidji and Thief River Falls, Minnesota, and for the suspension of 
Northwest Airlines at Grand Forks and amendment number 1 to that ap- 
plication for service between Williston, North Dakota and Grand Forks 
via Minot, North Dakota and Devil's Lake, North Dakota be consolidated 
and heard with Docket No. 6771. 

WHEREFORE, APPLICANT requests the Civil Aeronautics Board 


to enter an order pursuant to Section 401 of the Civil Aeronautics 
[158] 
Act as amended, authorizing North Central Air Lines, Inc. to engage 


in air transportation of persons, property and mail on a temporary or 
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permanent basis over the routes requested herein. Applicant requests 
the suspension of service by Western Airlines, United Airlines, Ameri- 
can Airlines, and Northwest Airlines at the points and places set forth 
herein. Applicant requests such other further and different relief 
as the circumstances justify. 
Respectfully oe 


NORTH CENTRAL AIR LINES, INC. 


/s/ A. L. Wheeler | 
May 9, 1955 Counsel for applica 


[Certificate of service] 
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[July 1, 1955] 


AMENDMENT NUMBER TWO TO APPLICATION 
OF NORTH CENTRAL AIR LINES, INC. IN 
DOCKET NO. 6771 


To the Honorable Civil Aeronautics Board: 

North Central Air Lines, Inc. , hereby amends its application in 
Docket No. 6771 to add a segment between the terminal points Moline, 
Iowa and St. Paul, Minnesota, via the intermediate Jaa Quincy, 
Illinois/Hannibal, Missouri. ! 

WHEREFORE, applicant requests the Civil Aeronautics Board to 
enter an order pursuant to Section 401 of the Civil Aeronautics 
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Act of 1938, as amended, authorizing North Central Air Lines, Inc. to 
engage in the air transportation of persons, property and mail ona 
temporary or permanent basis over the additional route requested herein. 
Applicant requests such other, further and different relief as the circum- 
stances justify. 

Respectfully submitted, 


NORTH CENTRAL AIR LINES, INC. 
/s/ A. L. Wheeler, counsel for applicant 
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A. L. WHEELER 
911 Sheraton Building 
Washington 5, D. C. 


July 27, 1955 
Docket Section 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Amendment number three to North Central Air Lines, Inc.'s 
application in Docket No. 6771 


Gentlemen: 

This letter will serve as an amendment to correct two typographical 
errors in North Central Air Lines, Inc.'s application in the above docket. 

Amendment No. 2 states that North Central requests authority to 
serve Moline, Iowa and St. Paul, Minnesota via the intermediate points 
Quincy, Hlinois/Hannibal, Missouri. A correction should be made in 
this application so that North Central requests authority to serve Moline, 
Illinois and St. Louis, Missouri via the intermediate points Quincy, 
Illinois/Hannibal, Missouri. 

Very truly yours, 


/s/ A. L. Wheeler 
Counsel for North Central Air Lines, Inc. 


[Certificate of service] 


[166] 
[March 2, 1956] 


AMENDMENT NO. 4 TO APPLICATION OF NORTH 
CENTRAL AIR LINES, INC. IN DOCKET NO. 6771 


To the Honorable Civil Aeronautics Board: 

North Central Air Lines, Inc. hereby amends paragraph 1 (8) of 
North Central's amendment No. 1 of its original application in Docket 
No. 6771 so as to read as follows: 
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(8) Between terminal points Detroit, Mich. and Cleveland, 
Ohio, via the intermediate point Toledo, Ohio. "* 
WHEREFORE, North Central Air Lines, Inc. herein renews its 


request for the relief heretofore requested in the original 


*The underlined portion is added for the first time and is the only 
change. | 
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application and subsequent amendments thereto in the above-entitled 
docket. Applicant requests such other, further, and different relief 
as the circumstances justify. : 

Respectfully submitted, 

NORTH CENTRAL AIR LINES, INC. 


/s/ A. L. Wheeler | 
Counsel for applicant 


[169] 
[April 16, 1956] 


Investigation concerning suspension of 
NORTHWEST AIRLINES, INC. 

at various points, and manner of service by 
NORTH CENTRAL AIR LINES, INC., 


between Duluth, Minnesota-Superior, Wis- 
consin, and Chicago 


Docket No. 6771 


Docket No. 7122 


eet Ne ee ee ee ee ee ae 


AMENDMENT NO. 5 TO APPLICATION OF NORTH 
CENTRAL AIR LINES, INC. AND MOTION TO CON- 
SOLIDATE WITH DOCKET NO. 7122 


To the Honorable Civil Aeronautics Board: 

North Central Air Lines, Inc. (hereinafter sometimes called 
North Central) hereby amends paragraph 2 of Amendment No. 1 of its 
application in Docket No. 6771 to read as follows: : 

2. North Central requests that Northwest Airlines’ certificate 


10 
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of public convenience and necessity known as route 3 be amended pursu- 
ant to Section 401 of the Civil Aeronautics Act of 1938, as amended, or 
other sections of the Civil Aeronautics Act, so as to eliminate therefrom 
the cities of Duluth/Superior, Green Bay, Wausau and LaCrosse for the 
air transportation of persons, property and mail. In the event that the 
Board should not grant this aforementioned request, North Central re- 
quests pursuant to Section 401 of the Civil Aeronautics Act of 1938, as 
amended, or such other section of the Act as may be applicable, that 
Northwest Airlines' certificate of public convenience and necessity for 
the air transportation of persons, property and mail known as route 3 
be continued in suspension for seven years or for such other longer or 
shorter period as the Board finds is required by the public convenience 
and necessity. 

North Central further requests that Section 2 of Docket No. 6771, 
as amended, be severed and consolidated and heard with Docket No. 7122. 

WHEREFOR, North Central requests that the Board grant North 
Central's application in Docket No. 6771, as amended, and North 
Central's request that the request contained in paragraph 2 be consoli- 
dated and heard with Docket No. 7122. North Central requests such 
other, further and different relief as the circumstances may justify. 

Respectfully submitted, 


/s/ A. L. Wheeler 
Counsel for North Central Air Lines, Inc. 


[Certificate of service] 


[January 24, 1956] 


In the matter of the 


SEVEN STATES AREA CASE Docket No. 7454, et al. 


In the matter of the application of 
NORTH CENTRAL AIR LINES, INC. 


for amendment of its certificate of 
public convenience and necessity for 
route No. 86 to authorize certain 
service in the Seven States Area 
case. 


Docket No. 7691 


me me ee ee ee ee ee ee ee ee ee 


APPLICATION FOR AMENDMENT OF NORTH 
CENTRAL AIR LINES, INC. 'S CERTIFICATE 
OF PUBLIC CONVENIENCE AND NECESSITY 
AND MOTION TO CONSOLIDATE 


To the Honorable Civil Aeronautics Board | 

North Central Air Lines, Inc. (hereinafter sometimes called 
North Central) requests the Civil Aeronautics Board to amend North 
Central's certificate of public convenience and necessity for route No. 
86 as set forth herein. North Central requests the suspension of North- 
west Airlines, Inc., Braniff Airlines, Inc., Western Airlines, Inc., and 
Ozark Airlines, Inc. at certain points and over certain routes more 
fully described herein. North Central requests that this application be 
consolidated with the Seven States Area case, Docket No. 7454, etal., 
for hearing and decision. In support of the foregoing request, North 
Central states to the Board as follows: 

1. The full name and address of the applicant, a Wisconsin corp- 
oration, is North Central Air Lines, Inc. Its principal offices are 
located at 6201 34th Avenue South, Minneapolis 23, Minnesota. 

2. Applicant is a citizen of the United States as defined by Sec- 
tion 1(13) of the Civil Aeronautics Act, as amended. Applicant will 
introduce evidence at the hearing in support of this statement. 
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3. Applicant requests the Board to issue to it, pursuant to Sec- 
tion 401 of the Civil Aeronautics Act, as amended, a temporary 


[173] 
or permanent certificate of public convenience and necessity, to engage 


in air transportation of persons, property and mail, between the follow- 
ing points: 

Segment 1. Between the terminal points Minneapolis- 

St. Paul, Minnesota and Denver, Colorado, via the intermediate 
points Watertown, Huron, Pierre, Spearfish, Rapid City, Hot 
Springs, South Dakota, Alliance, Scottsbluff, Nebraska, and 
Cheyenne, Wyoming. 

Segment 2. Between the terminal points Grand Forks, 
North Dakota and Williston, North Dakota, via the intermediate 
points Devil's Lake and Minot, North Dakota. 

Segment 3. Between the terminal point Omaha, Neb., 
the intermediate points Sioux City, Iowa, Sioux Falls, South 
Dakota and beyond Sioux Falls, South Dakota (a) Brookings, 
Watertown, South Dakota, '! Fargo, North Dakota, and terminal 
point Grand Forks, North Dakota; (b) Mitchell, Huron, Aberdeen, 
South Dakota, Bismarck, North Dakota, and the terminal point 
Minot, South Dakota. 

Segment 4. Between the terminal points Huron, South 
Dakota, and Omaha, Nebraska, via the intermediate points 
Mitchell, Yankton, South Dakota, and Norfolk, Nebraska. 

Segment 5. Between the terminal points Minneapolis- 

St. Paul, Minnesota, and Bismarck, North Dakota, via the inter- 
mediate points Alexandria, Fergus Falls, Minnesota, Fargo and 
Jamestown, North Dakota. 

Segment 6. Between the terminal points Omaha, Nebraska 
and Denver, Colorado, via the intermediate points Lincoln, 
Hastings, Kearney and McCook, Nebraska. 
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Segment 7. Between the terminal point Sioux Falls, South 
Dakota, the intermediate points Worthington, Minnesota and 
beyond Worthington (a) Mankato, Minnesota, terminal point 
Minneapolis-St. Paul, Minnesota, (b) Albert Lea/Austin, Min- 
nesota, Mason City, Waterloo, Dubuque, Iowa, Rockford, 
Illinois and terminal point Chicago, Illinois. : 
Segment 8. Between the terminal point Minneapolis- 
St. Paul, Minnesota, the intermediate point Rochester, Minnesota 
and beyond Rochester (a) Dubuque, Iowa, Rockford, Illinois, 
terminal point Chicago, Ill.; (b) Albert Lea/Austin, Minnesota, 
Mason City, Iowa, Fort Dodge, Iowa, the terminal point Des 
Moines, Iowa; (c) Cedar Rapids, Moline-/ Davenport, Burlington, 
Iowa, Quincy, Ilinois/Hannibal, Missouri, and the terminal 
point St. Louis, Mo. | 
Segment 9. Between the terminal points Sioux City, Iowa 
and St. Louis, Missouri, via the intermediate points Fort Dodge, 
Des Moines, Ottumwa, I>wa, and Quincy, Ilinois/ Hannibal, 
Missouri. i 
Segment 10. Between the terminal points Madison, Wis- 
consin and Omaha, Nebraska, via the intermediate points Du- 
buque, Cedar Rapids and Des Moines, Iowa. : 
[174] | 
Segment 11. Between the terminal points Chicago, Hl., 
and Kansas City, Missouri, via the intermediate points Moline, 
Burlington, Iowa, Quincy, Dlinois/Hannibal, Missouri and Mo- 
berly, Missouri. | 
Segment 12. Between the terminal points Kansas City, 
Missouri and Lincoln, Nebraska, via the intermediate points 
Topeka, Kansas and Beatrice, Nebraska. | 
4. Northwest Airlines, Inc. holds a permanent certificate of pub- 
lic convenience and necessity to engage in air transportation of persons, 
property and mail in Jamestown, North Dakota and Grand Forks, North 


Dakota. Applicant requests that Northwest's certificate of public con- 


[174] 


14 
venience and necessity be suspended for routes 3 and 3-F and be 
amended so as to suspend service of Northwest for air transportation 
of persons, property and mail at Jamestown, North Dakota and Grand 
Forks, North Dakota for the period of North Central's certification. 

5. Braniff Airlines, Inc. holds a permanent or temporary cer- 
tificate of public convenience and necessity to engage in the air trans- 
portation of persons, property and mail at Minot, North Dakota, Bis- 
marck, North Dakota, Aberdeen, South Dakota, Huron, South Dakota, 
Watertown, South Dakota, Brookings, South Dakota, Mitchell, South 
Dakota, Worthington, Minnesota, Albert Lea/Austin, Minnesota, Mason 
City, Iowa, Fort Dodge, Iowa, Ottumwa, Iowa, Moline/Davenport, 
Iowa, Burlington, I. wa, Quincy, Ill. /Hannibal, Mo., Fargo, N.D., 
Yankton, S.D., Norfolk, Neb., and between Sioux City, Iowa and Des 
Moines, Iowa. Applicant requests that Braniff's certificate of public 
convenience and necessity be suspended for route 26 and 47 and be 
amended so as to suspend service of Braniff for air transportation of 
persons, property and mail at the points listed above for the period of 
North Central's certification. 

6. Western Airlines, Inc. holds a permanent certificate of pub- 
lic convenience and necessity to engage in air transportation of persons, 
property and mail at Pierre, Brookings, South Dakota, Alliance, 
Scottsbluff, Nebraska, Hot Springs and Spearfish, South Dakota. Appli- 
cant requests that Western's certificate of public convenience and 
necessity be suspended for route 35 and 

[175 ] 
be amended so as to suspend service of Western for air transportation 
of persons, property and mail at the above points for the period of 
North Central's certification. 

7. Ozark Airlines, Inc. holds a temporary certificate of public 
convenience and necessity to engage in air transportation of persons, 
property and mail between Chicago, Illinois and Sioux City, Iowa, 
via Rockford, Illinois, Dubuque, Waterloo, Mason City, Fort Dodge, 
Iowa. Applicant requests that Ozark's certificate of public convenience 
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and necessity for the aforesaid routes and cities be suspended for the 
duration of North Central's certificate. 


8. This application contains seg nents which have heretofore 


been applied for by North Central in other dockets. In the interest of 
convenience, North Central has consolidated these applications with 
others in this single application. Therefore, to the extent that other 
applications of North Central are inconsistent with this application, 
this application supersedes previously-filed application for service. 

9. Applicant is presently engaged in the air transportation of 
persons, property and mail over air mail route No. 86, which route 
serves the principal cities of Minneapolis/St. Paul, Milwaukee, Duluth, 
Chicago and Detroit. 

10. A map, drawn approximately to scale, showing the terminal 
and intermediate points to be serviced on the applied-for routes will be 
supplied. Attached hereto as Exhibit A is a list of the route segments 
applied for with the mileage between each city and the total mileage by 
route. | 
11. North Central presently operates its route with 18 DC-3 
aircraft. North Central plans to operate the routes requested herein with 
additional DC-3 aircraft. | 

12. North Central requests authority to engage in air transporta- 
tion of persons, property and mail on a tenporary or permanent basis 
to any city on any route or any combination of routes which the Board 
considers serves the public convenience and necessity. 

WHEREFORE, North Central requests that this application be 
consolidated with Docket No. 7454, et al., and | 
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WHEREFORE, North Central requests the Civil Aeronautics Board 
to enter an order pursuant to Section 401 of the Civil Aeronautics Act, 
as amended, authorizing North Central to engage in air transportation 
of persons, property and mail on a temporary or permanent basis be- 
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tween the terminal and intermediate points herein requested. North 
Central further requests that the certificate of public convenience and 
necessity of Northwest Airlines, Braniff Airlines, Western Airlines, 
and Ozark Airlines be suspended pursuant to Section 401 of the Civil 
Aeronautics Act, as amended, at the points herein requested, during 
the period of North Central's certification. 
Applicant further requests such other further and different re- 
lief as the Board, under the circumstances, considers justified. 
Respectfully submitted, 


/s/ A. L. Wheeler 
Counsel for North Central Air Lines, Inc. 


[Certificate of service] 


| [181] 
[January 24, 1956] 


[Dockets Numbers 7454, et al., and 
7691 | 


AMENDMENT NO. 1 TO APPLICATION FOR 
AMENDMENT OF NORTH CENTRAL AIR LINES, 
INC.'s CERTIFICATE OF PUBLIC CONVENI- 
ENCE AND NECESSITY AND MOTION TO CON- 
SOLIDATE 


To the Honorable Civil Aeronautics Board: 

North Central Air Lines, Inc. (hereinafter sometimes called 
North Central) requests the Civil Aeronautics Board to amend its 
application in the above-entitled docket to add the following route seg- 
ment: 

Segment 13. Between the terminal points Des Moines, Iowa, 
and Kansas City, Missouri, via the intermediate point St. Joseph, 
Missouri. 

WHEREFORE, North Central requests the Civil Aeronautics Board 
to enter an order pursuant to Section 401 of the Civil Aeronautics Act, 
as amended, authorizing North Central to engage in air transportation 
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of persons, property and mail on a temporary or pariianent basis be- 
tween the terminal points Des Moines, Iowa and Kansas City, Missouri, 
via the intermediate point St. Joseph, Missouri, in addition to the seg- 
ments set forth in the original application. North Central requests 
such other, further and different relief as the Board, under the circum- 
stances, considers justified. : 

Respectfully submitted, 


/s/ A. L. Wheeler — 
Counsel for North Central Air Lines, Inc. 


[193] 
[May 17, 1955] 
[Docket No. 3151] 


In the matter of the application of 
OZARK AIRLINES, INC. 


for a certificate of public convenience 
and necessity under Section 401 of the 
Civil Aeronautics Act of 1938, as 

_ amended 


APPLICATION OF OZARK AIRLINES, INC. FOR 
A CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY 


To the Civil Aeronautics Board: 

Comes now, Ozark Airlines, Inc. (hereinafter referred to as 
applicant), and presents its application for a certificate of public con- 
venience and necessity pursuant to Section 401 of the Civil Aeronautics 
Act of 1938, as amended, and such other section thereof as may be 
applicable and respectfully states that: ! 

1. Applicant is a corporation duly organized, existing and doing 
business under the laws of the State of Missouri, and maintains its 
principal offices at Lambert-St. Louis airport 21, Missouri. 

2. Applicant is a citizen of the United States within the meaning 


of Section 1 (13) of the Act and is the holder of a temporary certificate 
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of public convenience and necessity issued by the Civil Aeronautics 
Board, authorizing the applicant to provide scheduled air transportation 
of persons, property and mail over certain routes designated as route 
No. 107, which is effective until September 30, 1958. 

3. Applicant hereby applies for a certificate of public conven- 
ience and necessity authorizing scheduled air transportation of persons, 
property and mail between the terminal points of Davenport, Iowa- 
Moline, Ul. and Minneapolis-St. Paul, Minn., via the intermediate 
points Cedar Rapids, Ia. and Rochester, Minn. 

4. Applicant proposes to use twin-engine Douglas DC-3 aircraft 
in the proposed service. 

WHEREFORE, the applicant prays that the Board grant in whole 
or in part this application for a certificate of public convenience and 
necessity for the route herein described and for such other, further, 
or different relief as the Board may deem proper. 

Respectfully submitted, 
OZARK AIRLINES, INC. 
/s/ Laddie Hamilton, President 


[197] 


[May 17, 1955] 


[Docket No. 3151] 


APPLICATION OF OZARK AIRLINES, INC. FOR 
A CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 


To the Civil Aeronautics Board: 

Comes now, Ozark Airlines, Inc. (hereinafter referred to as 
applicant) and presents its application for a certificate of public con- 
venience and necessity pursuant to Section 401 of the Civil Aeronautics 
Act of 1938, as amended, and such other section thereof as may be 
applicable and respectfully states that: 

1. Applicant is a corporation duly organized, existing and doing 
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business under the laws of the State of Missouri, and maintains its 
principal offices at Lambert-St. Louis Airport 21, Missouri. 

2. Applicant is a citizen of the United States within the meaning 
of Section 1 (13) of the Act and is the holder of a temporary certificate 
of public convenience and necessity issued by the Civil Aeronautics 
Board, authorizing the applicant to provide scheduled air transportation 
of persons, property and mail over certain routes designated as route 
No. 107, which is effective until September 30, 1958. 

3. Applicant hereby applies for a certificate of public convenience 
and necessity authorizing scheduled air transportation of persons, pro- 
perty and mail between the terminal points Davenport, Ia. -Moline, Il. 
and Minneapolis-St. Paul, Minn., via the intermediate points Cedar 
Rapids, Ia. and Rochester, Minn. : 

4. Applicant proposes to use twin-engine peaeies DC-3 aircraft 
in the proposed service. 

WHEREFORE, the applicant prays that the Board grant in whole 
or in part this application for a certificate of public convenience and 
necessity for the route herein described and for such other, further, or 
different relief as the Board may deem proper. : 

Respectfully submitted, 
OZARK AIRLINES, INC. 


/s/ Laddie Hamilton, President 


a 


[212] 
[May 17, 1955] 
[Docket No. 3151] 


APPLICATION OF OZARK AIRLINES, INC. FOR 
A CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 


To the Civil Aeronautics Board: 


Comes now, Ozark Airlines, Inc. (he reinafter referred to as 


applicant) and presents its application for a certificate of public conven- 
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ience and necessity pursuant to Section 401 of the Civil Aeronautics 
Act of 1938, as amended, and such other section thereof as may be 
applicable and respectfully states that: 

1. Applicant is a corporation duly organized, existing and doing 
business under the laws of the State of Missouri, and maintains its 
principal offices at Lambert-St. Louis Airport 21, Missouri. 

2. Applicant is a citizen of the United States within the meaning 
of Section 1 (13) of the Act and is the holder of a temporary certificate 
of public convenience and necessity issued by the Civil Aeronautics Board, 
authorizing the applicant to provide scheduled air transportation of 
persons, property and mail over certain routes designated as route 
No. 107, which is effective until September 30, 1958. 

3. Applicant hereby applies for a certificate of public convenience 
and necessity authorizing scheduled air transportation of persons, 
property and mail between Chicago, Ill. and Milwaukee, Wis., as an 
extension of Segment No. 3 of route No. 107. 

4. Applicant proposes to use twin-engine Douglas DC-3 aircraft 
in the proposed service. 

WHEREFORE, the applicant prays that the Board grant in whole 
or in part this application for a certificate of public convenience and 
necessity for the route herein described and for such other, further, or 
different relief as the Board may deem proper. 

Respectfully submitted, 
OZARK AIRLINES, INC. 
/s/ Laddie Hamilton, President 
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In the matter of the application of : 
OZARK AIRLINES, INC. Docket No. 7644 


for a certificate of public convenience 
and necessity under Section 401 of the [January 10, 1956] 
Civil Aeronautics Act of 1938, as 

amended 


APPLICATION OF OZARK AIRLINES, INC. FOR 
A CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY 


Comes now Ozark Airlines, Inc. and presents its application for 
a certificate of public convenience and necessity pursuant to Section 
401 of the Civil Aeronautics Act of 1938, as amended, and other applic- 
able statutes and respectfully states: | 

1. That the applicant is a corporation duly organized, existing 
and doing business under the laws of the State of Missouri, and main- 
tains its principal offices at Lambert Field, St. Louis, Missouri. 

2. The applicant is a citizen of the United States within the mean- 
ing of Section 1 of the Act and is the holder of permanent and temporary 
certificates of public convenience and necessity issued by the Civil 
Aeronautics Board, authorizing the applicant to provide scheduled air 
transportation of persons, property and mail over certain routes desig- 
nated as route 107. 

3. The applicant hereby applies for amendment of its permanent 
and/or temporary certificate of public convenience and necessity 
authorizing the transportation of persons, property and mail between 
the terminals of Minneapolis-St. Paul, Minnesota and Omaha, Nebraska, 
via the intermediate points of Rochester, Austin-Albert Lea, Minnesota, 
Mason City and Fort Dodge, Iowa. 


4. The applicant proposes to use twin-engine Douglas DC-3 air- 


craft or other suitable aircraft in the operation of the proposed service. 
WHEREFORE, the applicant prays that the Board grant in whole 
or in part a certificate of public convenience and necessity for the air 
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transportation of persons, property and mail over the route described 
above, or any route in the general geographical area which the Board 


may find is required by the public convenience and necessity, together 
with such other, further and proper relief as the Board may find to be 
proper. 

Respectfully submitted, 


OZARK AIRLINES, INC. 
/s/ Laddie Hamilton, President 
ee ee ee ee 


[319 ] 
[January 10, 1956] 


PETITION OF THE CITY OF ASHLAND, WIS- 
CONSIN, FOR CERTIFICATION FOR SCHEDULED 
AIRLINE SERVICE UNDER SECTION 401, CIVIL 
AERONAUTICS ACT OF 1938 


Your Petitioner, City of Ashland, Wisconsin, by its acting city 
manager, James O'Leary and Council President Frank Hahn, repre- 
sents as follows: 

1. That the City of Ashland, a municipal corporation duly organ- 
ized and existing under the laws of the State of Wisconsin, has as its 
object, among other things, the furthering of industrial, commercial, 
financial and municipal interests of the said city and therefore has a 
vital interest in securing scheduled airline service as will be more 
fully shown in the brief to be filed by petitioner; 

2. That the City of Ashland, in conjunction with the State of 
Wisconsin and the United States government, is undertaking the devel- 
opment of an airport which will readily accomodate scheduled airline 
service; 

3. That the City of Ashland is on an existing route of North Central 
Air Lines, Inc., a presently certified air carrier; 

WHEREFORE, your petitioner requests that the Civil Aeronautics 
Board certify the Ashland Municipal Airport for scheduled airline service 


23 
by North Central Air Lines, Inc., under 
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Section 401 of the Civil Aeronautics Act of 1938. 
CITY OF ASHLAND © 


By /s/ James O' Leary 
Acting City Manager | 


/s/ Frank Hahn 
Council President 


[Verification and jurat dated January 6, 1956] 


[447] 
[Received, January 16, 1956] 


In the matter of the application of the 
CITY OF MARSHFIELD, WISCONSIN 


for a certificate of public convenience 
and necessity 


Docket No. 7659 


To the Civil Aeronautics Board: | 

The City of Marshfield, Wood County, Wisconsin, a municipal 
corporation duly organized and existing under the laws of the State of 
Wisconsin, by and through its city attorney, who is duly authorized and 
empowered so to act, hereby applies for a certificate of public conven- 
ience and necessity, and states as follows: | 

1. Applicant is a municipal corporation under the laws of the 
State of Wisconsin, is a city of third class, and is located in Wood 
County, Wisconsin. : 

2. Acertificate of public convenience and necessity is requested 
to provide scheduled air transportation of persons, property and mail 
to the City of Marshfield, Wisconsin, or such other relief as the Civil 
Aeronautics Board may, upon due notice and hearing, | determine. 

3. The City of Marshfield, Wisconsin, is located in the heart of 
Wisconsin's dairlyand, having a population of approximately 14, 000 
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people, and a trading area of approximately 80, 000 people. It is sur- 
rounded by the villages of Auburndale, Spencer, Stratford, Vesper, 
Arpine and Milladore, and the City of Pittsville, all having populations 
of less than 1,000 persons, and all lying within a radius of 20 miles 
from the City of Marshfield. Neither the City of Marshfield nor any 
of the above-mentioned communities have any first-class public trans- 
portation at the present time, nor is there any hope of their receiving 
any in the future; in fact, trains have been eliminated by the Wisconsin 
Public Service Commission, from time to time during the past few 
years. 

4, The City of Marshfield is distant 35 miles from Wisconsin 
Rapids, Wisconsin, the nearest city of comparable size, 35 miles dis- 
tant from Stevens Point, Wisconsin, the nearest scheduled air trans- 
portation at the present time, and 45 miles distant from Wausau, Wis- 
consin, which also has scheduled air transportation. The nearest points 
of direct first-class rail service are seventy miles distant, and the 
nearest indirect first-class rail service is 25 miles distant. 

The residents of this community and vicinity are therefore placed 
under considerable hardship as far as obtaining public transportation 


is concerned. 


[448 ] 

5. The economy of the City of Marshfield is predominantly agri- 
cultural, but it has a number of industries which merit and warrant 
scheduled air transportation. Among these are Central Cheese Company, 
a large manufacturer of process cheese, Stock-Gro., Inc., a manufac- 
turer of livestock feed, Roddis Plywood Corporation, a large plywood 
door and panel manufacturer, a large plant of the Weinbrenner Shoe 


Company of Milwaukee, Wisconsin, a large steel vault and pipe manufac- 


turer, two mobile home manufacturers within its boundaries, and two 
mobile home manufacturers within a radius of 10 miles, numerous smal- 
ler manufacturing plants of various kinds, and a large retail business. 
The city has been growing at one of the highest rates of any city in 
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the State of Wisconsin, and conditions indicate no reason why this 
growth should not continue. 

6. The City of Marshfield owns an adequate airport site at the 
present time, located approximately two miles from the heart of the 
city, and is operating a municipal airport on said site at the present 
time, through a hired manager. The airport is in the process of de- 
velopment, and it is understood that state funds have been appropriated 
for future development of said field. The present run-way is paved 
and lighted. 

7. It is further requested that this application be consolidated 
with Docket No. 7454, et al. of the Civil Aeronautics Board. A motion 
on the part of the City of Marshfield to that effect is attached hereto. 

8. Applicant does not hold a certificate of public convenience 
and necessity at the present time and is not directly or indirectly engaged 
in any form of transportation as a common carrier or in any phase of 
aeronautical activity. 

The contents of this application are true to the best of my knowledge 
and belief. | 

/s/ John H. Stauber | 
January 10, 1956 City Attorney, City of Marshfield, Wis. 
Seen are ee er SS es ee rT 1 
[471] 
[March 11, 1955] 


In the matter of the application of 
OUTAGAMIE COUNTY, WISCONSIN 


for scheduled air transportation of 
persons, property, and mail from 
the Outagamie County Airport to and 
from terminal or intermediate points 
within or without the State of Wiscon- 
sin. 


Docket No. 7060 


ee Ne Ne Ne ee ee he ee ae 


APPLICATION FOR SCHEDULED AIR TRANS- 
PORTATION 
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To: The Civil Aeronautics Board, Washington, D. C. 

Outagamie County, a political subdivision of the State of Wisconsin, 
"applicant", applies for either a permanent or temporary certificate of 
convenience and necessity and states as follows: 

1. Applicant is a quasi-municipal corporation of the State of Wis- 
consin and applicant's address is courthouse, 410 South Walnut Street, 
Appleton, Wisconsin. 

2. Applicant, by virtue of the authority granted by the laws of the 
State of Wisconsin, owns and operates a class III airport known as the 
Outagamie County Airport, located in the town of Grand Chute in Outa- 
gamie County, Wisconsin, which serves the cities of Appleton and 
Kaukauna and the villages of Kimberly, Little Chute and Combined 
Locks in Outagamie County and the Cities of Neenah and Menasha in 
Winnebago County, all in the State of Wisconsin. 

3. Applicant is desirous that authority be given to an appropriate 
commercial airline to schedule air transportation of persons, property 
and mail from its airport to such other terminal or intermediate points 
in and without the State of Wisconsin as, in the judgment of the Civil 
Aeronautics Board, it deems proper. 

4. Applicant proposes to maintain its airport in its present con- 
dition as a class I airport and to comply with all the rules and regula- 
tions of the Civil Aeronautics Board and the Civil Aeronautics Adminis- 
tration in the future maintenance and conduct of its airport as may be re- 
quired in the circumstances. 

5. Applicant does not now have scheduled airline service at its 
airport, either as a terminal point or as an 
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intermediate point. 
The contents of this application are true to the best of my know- 
ledge and belief. 


27 
Dated this 11th day of March, 1955, 
OUTAGAMIE COUNTY 


By Raymond P. Dohr, its corporation 
counsel. 


[County clerk's certificate ] 
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Adopted by the Civil Aeronautics Board at its 
office in Washington, D.C., on the 14th sa of 
December, 1955. 

In the matter of the proceeding ) 


SEVEN STATES AREA INVESTIGATION Docket No. 7454 et al. 


ORDER INSTITUTING PROCEEDING 

A prehearing conference was held on October 10, 1955, on the 
application of Cedar Rapids, Iowa, Docket No. 6064, Rock Island County, 
Illinois, Docket No. 6379, and Ozark Airlines, Inc., Docket No. 7192, 
involving, in general, service between the Quad Cities of Moline, East 
Moline, Davenport, Minneapolis-St. Paul via Cedar Rapids. 

Consolidation of a number of other applications was proposed at 
the conference. Among the proposals was a petition filed on October 17, 
1955, in Docket No. 7454 providing service to the states of North Dakota, 
South Dakota, Nebraska, Iowa, Illinois, Wisconsin, Minnesota and ad- 


jacent regions. This motion was opposed by the City of Cedar Rapids 


and the Cedar Rapids Airport Commission, the Metropolitan Airport 
Authority, Braniff Airways, Inc., and Ozark Airlines, Inc. 

The Board has given most careful consideration to the cm tentions 
advanced by the documents filed in connection with the present proceeding. 
The petitions filed on behalf of the seven States group include a proposal 
which is similar to that proposed in the Quad Cities-Twin Cities Service 
Case. Consideration of this petition will afford the Board an opportunity 
to review the local air service pattern in the area covered by the states 
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involved and develop a sound pattern of service to meet the needs of the 
entire area. In such a consideration, applications now involved in the 
so-called Quad Cities-Twin Cities Service Case would, of course, be 
consolidated for hearing and decision. 

Accordingly, the Board has come to the conclusion that the so- 
called Quad Cities-Twin Cities Service Case should be considered with 
the petition filed on behalf of the Seven States group and that the latter 
petition should be assigned for prompt procedural action. 


[633] 

THEREFORE, IT ISORDERED: That the proceedings now involved 
in the Quad Cities-Twin Cities Case be suspended and that procedural 
action be initiated without delay in Docket No. 7454, the petition of the 
Seven States group. 

By the Civil Aeronautics Board. 
'/s/M. C. Mulligan, Secretary 


[January 13, 1956] 


Petition of the 
STATE OF WISCONSIN Docket No. 7454, et al. 


for intervention 


Comes now the State of Wisconsin in its sovereign capacity by 
Vernon W. Thomson, its Attorney General, and Roy G. Tulane, 
Assistant Attorney General, pursuant to the request and direction of 
the Honorable Walter J. Kohler, Governor of the State of Wisconsin, 
and respectfully alleges as follows: 

1. Petitioner is one of the sovereign states of the United States 
of America. 


2. The State of Wisconsin is interested in the above-captioned 
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proceeding and hereby respectfully petitions for leave to intervene. Its 
interest and the ground of its intervention grows out of the fact that the 
state has declared by statute (Sec. 114.01, Wis. rev. Stats. ) that it be 
the policy of the State to cooperate with the Government of the United 
States in its plan for the development of a nation-wide system of public 
airports as provided by an Act of Congress 
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approved May 13, 1946, being Public Law No. 377, commonly referred 
to as the "Federal Airport Act."' The state has further created the Wis- 
consin State Aeronautics Commission, a statutory body or agency, to 
which it has confided the general supervision of aeronautics in the state, 
and the duty of promoting and fostering a sound development of aviation 
in this state. | 

3. That the above-entitled proceedings involve an investigation 
by the Board of the local air service pattern in the States of North Dakota, 
South Dakota, Nebraska, Iowa, Illinois, Wisconsin, and Minnesota, 
and which involve similar considerations to those involved in the so- 
called Quad City-Twin Cities case. Petitioner desires to intervene in 
this case to take such action as is necessary to protect in particular 
the rights of the state and of the cities of Appleton, Ashland and Marsh- 
field, Wisconsin, and to show the public interest in air service thereto; 
said cities now have in existence or in process of construction airports 
suitable for the type of commercial aviation now in operation in the 
State of Wisconsin. | 

4. Petitioner avers that its interest is not adequately represente < 
by any existing party to the proceeding; that the intervention hereby re- 
quested will not unduly broaden the issues, and that the petitioner has a 
statutory right to be made a party to the above-entitled proceeding under 
the Civil Aeronautics Act of 1938, as amended, and the rules of pro- 


cedure promulgated pursuant thereto. Further, there is a sufficient 


community of 
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interest between petitioner and the other party states to warrant peti- 
tioner becoming a party. 

5. Your petitioner justifies its intervention at this time by aver- 
ring that a state can act only pursuant to request and direction of its 
governor. The State of Wisconsin has acted with all possible speed in 
investigating the facts preliminary to determining that the public interest 
is involved to such an extent as to warrant intervention in its sovereign 
capacity. 

WHEREFORE, the State of Wisconsin prays that it be granted 
leave to intervene in the above-captioned proceeding, with the right to 
have notice of and appear at the taking of testimony, produce and cross- 
examine witnesses, offer exhibits, and be heard by counsel or other 
proper party by brief or on oral argument. 

Dated at Madison, Wisconsin, this 13th day of January, A.D. 


1956. 


STATE OF WISCONSIN 


By /s/ Vernon W. Thomson 
Attorney General 


[Verification, jurat and certificate of service dated January 13, 19 56 | 
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UNITED STATES OF AMERICA Order No. £-10100 
CIVIL AERONAUTICS BOARD | 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. 
on the 20th day of March, 1956 


In the matter of the proceeding known as the : 


SEVEN STATES AREA INVESTIGATION Docket No. 7454 


ORDER OF CONSOLIDATION 
A prehearing conference in the above-entitled proceeding was 
held January 24, 1956. This proceeding arose out of the Board's, Order 
No. E-9847, adopted December 14, 1955, in which the Board stated that 
consideration of the petition filed on October 17, 1955, in Docket No. 
7454, proposing service in the states of North Dakota, South Dakota, 


Nebraska, Iowa, Illinois, Wisconsin, Minnesota and adjacent regions 


would afford the Board an opportunity to review the local air service 


pattern in the area covered by the states involved and develop a sound 
pattern of service to meet the needs of the entire area. | 

Motions have been filed pursuant to Rule 12(b) of the Board's 
Rules of Practice for consolidation and/or conditional consolidation of 
the following applications: Braniff Airways, Inc., (Braniff) Dockets 
Nos. 7628, 7629 and 6634, and that portion of the Reopened Williston 
Basin Area Case, Docket No. 5777, etal, in which the Board intends 
to hear further evidence on whether it should affirm its decision to sus- 
pend Braniff at Minot, North Dakota, and authorize Frontier to serve 
Minot as an alternate to Dickinson, North Dakota, on its route between 
Williston, North Dakota, and Bismarck, North Dakota; Capital Airlines, 
Inc. , (Capital) Docket No. 3403; Central Airlines, Inc. , (Central) Dockets 
Nos. 7690, 7699, 6211 and 7698; Delta Air Lines, Inc. , (Delta) Dockets 
Nos. 3987 and 7495; Eastern Air Lines, Inc., (Eastern) Docket No. 3207; 
Frontier Airlines, Inc., (Frontier) Dockets Nos. 7654, 6238 and that 
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portion of application, Docket No. 6584, requesting suspension of North- 
west Airlines, Inc., (Northwest) at Jamestown and Grand Forks, North 
Dakota; North Central Airlines, Inc., (North Central) Docket No. 7691, 
and that portion of application, Docket No. 6771, groposing suspension 
of Northwest at Duluth, Minnesota, and Green Bay, Wausau, 


[ 1346] 
Eau Claire and La Crosse, Wisconsin; Northwest, Dockets Nos. 7160 
and 7020; Ozark Airlines, Inc. , (Ozark) Dockets Nos. 7192, 7193, 7194, 
7195, 7643, 7644, 7645, 7646, 7647, 7648, 7649, 7650, 7651, 7652 and 
7653; West Coast Airlines, Inc., (West Coast) Docket No. 7084; Western 
Air Lines, Inc., (Western) Dockets Nos. 7053, 7664, 7663 and 5940; the 
city of Ainsworth, Nebraska, Dockets Nos. 5563 and 7621; the city of 
Albert Lea, Minnesota, Dockets Nos. 7166, 7167 and 7668; the city of 
Alexandria, Minnesota, Docket No. 7675; the city of Alliance, Nebraska, 
Docket No. 7639; the city of Ashland, Wisconsin, Docket No. 7618; the 
city of Austin, Minnesota, Dockets Nos. 7164, 7165 and 7670; the city 
of Beatrice, Nebraska, Docket No. 7622; the city of Cedar Rapids, Iowa, 
Docket No. 6064; the city of Chadron, Nebraska, Docket No. 7630; the 
city of Clinton, Iowa, and the Clinton Airport Commission, Docket No. 
7633; the city of Columbus, Nebraska, Docket No. 7640; the city of 
Devils Lake, North Dakota, and the Devils Lake Chamber of Commerce, 
Docket No. 7661; the town of Douglas, Wyoming, Docket No. 7040; the 
city of Dubuque, Iowa, and the Dubuque Airport Authority, Dockets Nos. 
7081 and 7634; the city of Fairmont, Minnesota, Dockets Nos. 7139 and 
7665; the Chamber of Commerce of Fargo, North Dakota, Docket No. 
6199; the city of Fergus Falls, Minnesota, Dockets Nos. 6526 and 7684; 
the city of Freemont, Nebraska, Docket No. 7656; the city of Goodland, 
Kansas, Docket No. 7687; the city of Grand Forks, North Dakota, and 
the Grand Forks Chamber of Commerce, Docket No. 7660; the Village 
of Grand Rapids, Minnesota, Docket No. 7674; the city of Hastings, Neb- 
raska, and the Hastings Chamber of Commerce, Docket No. 7662; the 
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city of Hettinger, North Dakota, Docket No. 7514; the city of Kearney, 
Nebraska, Docket No. 7624; the city of Lemmon, South Dakota, Docket 
No. 7625; the city of Lusk, Wyoming, Docket No. 7026; the city of Mar- 
shall, Minnesota, Docket No. 7673; the city of Marshfield, Wisconsin, 
Docket No. 7659; the Airport Commission of the city of Mason City, Iowa, 
Docket No. 7685; the city of McCook, Nebraska, Docket No. 7623; the 
city of Minot, North Dakota, and the Minot Chamber of Commerce, Docket 
No. 7658; the city of Mobridge, Soutii: Dakota, Docket No. 7657; the city 
of Moorhead, Minnesota, Docket No. 6996; the city of Newcastle, Wyom- 
ing, and the Newcastle Chamber of Commerce, Docket No. 7029; Outa- 
gamie County, Wisconsin, Docket No. 7060; the city of Rochester, Min- 
nesota, Docket No. 7681; the Metropolitan Airport Authority of Rock 
Island County, Illinois, Docket No. 6379; the Salem Airport Authority, 
Salem, Illinois, Docket No. 7678; the city of Sidney, Nebraska, Docket 
No. 7088; the city of Spencer, Iowa, Docket No. 7655; the city of St. 
Cloud, Minnesota, Dockets Nos. 6512, 7065 and 7683; the city of Sterling, 
Colorado, Docket No. 7107; the city of Valley City, North Dakota, and the 
Valley City Chamber of Commerce, Docket No. 7056; the city of Waterloo, 
Iowa, Docket No. 7612; the city of Williston, North Dakota, and the Wil- 
liston Chamber of Commerce, Docket No. 7697; the city of Worthington, 
Minnesota, Dockets Nos. 5381 and 7669. | 
On February 17, 1956, Air Activities, Inc. requested that its 
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application, Docket No. 7753, filed concurrently therewith, be consolidat- 
ed into this proceeding. It appears that the request of Air Activities to 
consolidate, insofar as this case is concerned, was not timely filed within 


the purview of Rule 12 of the Board's Rules of Practice in economic pro- 


ceedings; that the motion relates toa proposal which was not pending at 
the time of the prehearing conference in this proceeding; and that good 
cause has not been shown for granting the relief requested. 
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North Central Airlines, Inc., has filed a motion to sever that part 
of its application, Docket No. 6771, proposing suspension of Northwest 
at Duluth, Minnesota, Green Bay, Wausau, Eau Claire and La Crosse, 
Wisconsin, and application, Docket No. 7195, of Ozark proposing service 
between Milwaukee, Wisconsin, and Chicago, Illinois. The city of Duluth, 
Minnesota, has filed a motion to sever, Docket No. 6771. 

North Central and the city of Duluth contend that it is necessary 
for Docket No. 6771 to be expeditiously heard because the continued 
threat that Northwest might inaugurate service to Duluth prevents North 
Central from making capital commitments necessary to expand the serv- 
ice to Duluth and reactivation of Northwest at Duluth would be a serious 
burden to North Central by increasing its break-even need which would 
be contrary to the public interest. North Central contends that consoli- 
dation of Ozark's application, Docket No. 7195, would unduly complicate 
and lengthen the proceeding and that Ozark's proposal to duplicate North 
Central's Chicago-Milwaukee service is outside the general purpose of 


the instant proceeding. Northwest objects to the motions to sever and 
has moved the consolidation of its application, Docket No. 7160, which 


requests the issuance of an order authorizing the elimination of Green 


Bay, Wausau, Eau Claire, and La Crosse, Wisconsin, from Northwest's 
certificate for Route No. 3. Ozark has requested consolidation of its 
application, Docket No. 7195. It appears that Ozark's application, Docket 
No. 7195, is within the scope of the proceeding and can be expeditiously 
handled by consolidation herein. However, North Central and the city of 
Duluth have established good reasons sufficient to justify the handling of 
the aforementioned portion of Docket No. 6771 and Docket No. 7160 ina 
separate proceeding. Accordingly, the motions of North Central and the 
city of Duluth to sever are granted. 

Ozark objects to the suspension of the Quad City-Twin Cities Serv- 
ice Case and the consolidation of the involved applications into this pro- 
ceeding. Ozark specifically objects to the motion of the Bureau of Air 
Operations for consolidation of the application of the city of Cedar Rapids, 


[ 1348] 
35 
Iowa, Docket No. 6064; the application of the Metropolitan Airport Author- 
ity of Rock Island County, Illinois, Docket No. 6379; Ozark's application, 
Docket No. 7192, and that part of North Central's application, Docket No. 
6771, proposing service between the Quad Cities and the Twin Cities via 
Rochester and Cedar Rapids. | 


[ 1348] 
The Board in its Order No. E-10079 dated March 9, 1956, stated that 
it would set down for immediate and expeditious hearing the various 
certificate applications which propose service between Quad Cities and 
Twin Cities, via the intermediate points Cedar Rapids and Rochester. 
Accordingly, applications proposing service between these points will 
be excluded from this proceeding. With this exception, applications 
considered in the original Quad Cities-Twin Cities Service Case will 
be consolidated herein. | 


The Metropolitan Airport Authority of Rock Island County, Illinois, 
has filed a motion to exclude Braniff's application, Docket No. 7629, 


from consolidation into this proceeding. The motion of the Metropolitan 
Airport Authority of Rock Island County, Illinois, presented primarily 
information which relates to the desirability, of lack of desirability, 

for replacing Braniff's service at Moline which is an issue that should 
be explored at the hearing. Accordingly, the issues raised by Braniff's 
application, Docket No. 7629, can be handled advantageously in this 
proceeding and the motion of the Metropolitan Airport Authority of Rock 
Island County, Illinois, is denied. : 

Answers and statements of position with respect of these motions 
and petitions have been filed. After consideration of the foregoing ap- 
plications, the motions, and comments with respect thereto, it is ap- 
parent that many of the applications include proposals which present 
such variety of issues that inclusion of all of them would result in an 
unmanageable and highly complex proceeding. For example, North 
Central's request that Northwest's certificates for Routes Nos. 3 and 
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3-F be suspended and amended so as to suspend service at Grand Forks, 
North Dakota, for the period of North Central's certification would in- 
volve foreign service between Grand Forks, North Dakota, and Winnipeg, 
Dominion of Canada. The application of the city of Minot, North Dakota, 
and the Minot Chamber of Commerce, Docket No. 7658, and the applica- 
tion of the city of Williston, North Dakota, and the Williston Chamber of 
Commerce, Docket No. 7697, propose service to Regina and Saskatche- 
wan, Dominion of Canada. Cozsolidation of the segments of these appli- 
cations involving foreign air transportation could convert the proceeding 
from a domestic to an international case governed by Section 801 of the 
Civil Aeronautics Act of 1938, as amended. They would bring into the 
case the issue of adding new points in the Dominion of Canada and the 
issue of granting authorizations for service between points in the United 
States and points in the Dominion of Canada, thereby greatly expanding 
the scope of the proceeding. Accordingly, the motions for consolidation 
of that part of North Central's application, Docket No. 7691, requesting 
that Northwest's certificate for Routes Nos. 3 and 3-F be amended so as 
to suspend service of Northwest at Grand Forks, North Dakota, for the 
period of North Central's certification and those parts of the applications 
of the city of Minot, North Dakota, and the Minot Chamber of Commerce 
and the city of Williston, North Dakota, and the Williston Chamber of 
Commerce, Dockets Nos. 7658 and 7697, respectively, proposing serv- 


ice to Regina and Saskatchewan, Dominion of Canada, are denied. 


[ 1349] 

As stated in our Order No. E-9847, dated December 14, 1955, we 
were of the opinion, and still are, that consideration of the petition filed 
on October 17, 1955, in Docket No. 7454, for air service to the states of 
North Dakota, South Dakota, Nebraska, Iowa, Illinois, Wisconsin, Min- 
nesota and adjacent regions would afford the Board an opportunity to re- 
view the local air service pattern in the area covered by the states involv- 
ed and develop a sound pattern of service to meet the needs of the entire 
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area. We therefore find nothing that requires expansion of the examina- 
tion of the local air service in the area sufficient to warrant the inclusion 
of proposed trunkline:service. Accordingly, we find that motions to con- 
solidate the following applications in this case should be denied: Capital, 
Docket No. 3403; Eastern, Docket No. 3207; and Delta, Dockets Nos. 3987 
and 7495. Consolidation of these trunkline proposals would introduce is- 
sues of through-service between the Twin Cities, on the one hand, and 
major metropolitan areas outside the intended geographical scope of the 
proceeding, on the other. 

Ozark's application, Docket No. 7193, requests a route between 
Joplin, Missouri, and Tulsa, Oklahoma; application, Docket No. 7647, 
requests a route between Wichita, Kansas, and Omaha, while application, 
Docket No. 7650, requests a route between Kansas City, Missouri, and 
Wichita. In addition, Central has made conditional motions for the con- 
solidation of its application, Docket No. 7698, and a portion of its applica- 
tion, Docket No. 6211, proposing service generally in Kansas, Oklahoma 
and Missouri. Consolidation of these applications would greatly expand 
the scope of the issues and make the proceeding more complex and cumber- 
some. Accordingly, Ozark's motion and Central's conditional motion are 
denied. Braniff has suggested Omaha be the southern boundary of this 
proceeding. However, it appears that adequate consideration of many of 
the proposals to be consolidated in this proceeding requires that the area 
be bounded by St. Louis and Kansas City on the south. Therefore the 
southern boundary of this proceeding will be bounded by St. Louis and 
Kansas City. : 


Frontier's application, Docket No. 7654, containsia route anda 


segment of a route in Montana and wholly outside the scope of the proceed- 
ing. For example, a route between the terminal point Billings, Montana, 
the intermediate point Lewistown, Montana, and the terminal point Great 
Falls, Montana; and a segment of a route between Williston, North Dakota, 
and Great Falls, Montana, via Wolf Point, Glasgow and Havre, Montana. 
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Consolidation of this route and route segment would open the way to re- 


quest for consolidation of other feederline applications such as West 
Coast's application, Docket No. 7084, proposing service between the 
co-terminal points Spokane, Washington, and Coeur d' Alene, Idaho, 

and Billings, Montana, and between Idaho Falls, Idaho, and Butte, Mon- 
tana; and also Western's application, Docket No. 7664, requesting the 
Board to amend its certificate for Route No. 28 so as to eliminate Lewis- 
town, Montana, and amend its certificate for Route No. 52 so as to 
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eliminate Cut Bank-Shelby, Montana. Clearly, consolidation of these 
applications and portions of applications would greatly expand the scope 
of the issues and enlarge the proceeding. Therefore, inclusion of serv- 
ice in Montana is not necessary or desirable for determination of the 
needs of the Seven States Area. Local services between Williston, North 
Dakota, and Billings, Montana, are already in existence by virtue of 
Frontier's authority. Northwest has requested consolidation of its ap- 
plication, Docket No. 7020, if Billings, Montana, is included in the pro- 
ceeding. Accordingly, consolidation of the above-mentioned portions of 
Frontier's application, Docket No. 7654, West Coast's application, Docket 
No. 7084, Western's application, Docket No. 7664, and Northwest's ap- 
plication, Docket No. 7020, should be denied. It is concluded that the 
western boundary should extend from Denver to Williston. We will there- 
fore institute a separate proceeding for the purpose of reviewing the local 
air service pattern in the Pacific Northwest area including Montana and 
assign it for prompt procedural action. 

Frontier's application, Docket No. 7654, contains a request that 
its certificate with respect to the routes contained therein be amended to 
authorize the overflying of any station at which Frontier is providing two 
trips daily in each direction. The added issue of consideration of the re- 
laxation of restrictions such as proposed by Frontier would unnecessarily 
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expand the scope of the issues and make the proceeding more complex. 


The terms and conditions such as skip-stop authority for any new route 
award to any carrier in this proceeding will of course be considered. 
Accordingly, Frontier's motion for consolidation of this particular issue 
is denied. | 

We have found that the geographical area of the proceeding should 
be bounded by Chicago on the east, St. Louis and Kansas City on the south, 
Denver and Williston on the west, and the Canadian border on the north. 
Therefore, the applications which appear to be in the scope of the proceed- 
ing for new or amended route authorizations are as follows: Braniff, 
Dockets Nos. 7628, 7629 and 6634; Central, Dockets Nos. 7690 and 7699; 
Frontier, Docket No. 6238; Ozark, Dockets Nos. 7194, 7195, 7643, 7644, 
7645, 7646, 7648, 7649, 7651, 7652 and 7653; Western, Docket No. 7663; 
city of Ainsworth, Nebraska, Dockets Nos. 5563 and 7621; city of Albert 
Lea, Minnesota, Dockets Nos. 7166, 7167 and 7668; city of Alexandria, 
Minnesota, Docket No. 7675; city of Alliance, Nebraska, Docket No. 
7639; city of Ashland, Wisconsin, Docket No. 7618; city of Austin, Min- 
nesota, Dockets.Nos. -FLG€:<7165 and 7670; city of Beatrice, Nebraska, 
Docket No. 7622; city of Chadron, Nebraska, Docket No. 7630; city of 
Clinton, Iowa and the Clinton Airport Commission, Docket No. 7633; 
city of Columbus, Nebraska, Docket No. 7640; city of Devils Lake, North 
Dakota, and the Devils Lake Chamber of Commerce, Docket No. 7661; 
city of Douglas Wyoming, Docket No. 7040; city of Dubuque, Iowa, and 
the Dubuque Airport Authority, Dockets Nos. 7081 and 7634; city of Fair- 


mont, Minnesota, 
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Dockets Nos. 7139 and 7665; city of Fergus Falls, Minnesota, Dockets 
Nos. 6526 and 7684; city of Freemont, Nebraska, Docket No. 7656; city 
of Goodland, Kansas, Docket No. 7687; city of Grand Forks, North Dakota, 
and the Grand Forks Chamber of Commerce, Docket No. 7660; the Village 
of Grand Rapids, Minnesota, Docket No. 7674; city of Hettinger, North 
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Dakota, and the Hettinger Chamber of Commerce, Docket No. 7514; city 
of Kearney, Nebraska, Docket No. 7624; city of Lemmon, South Dakota, 
Docket No. 7625; city of Lusk, Wyoming, Docket No. 7026; city of Mar- 
shall, Minnesota, Docket No. 7673; city of Marshfield, Wisconsin, Docket 
No. 7659; the Airport Commission of Mason City, Iowa, Docket No. 7685; 
city of McCook, Nebraska, Docket No. 7623; city of Mobridge, South 
Dakota, Docket No. 7657; city of Moorhead, Minnesota, Docket No. 6996; 
city of Newcastle, Wyoming, and the Newcastle Chamber of Commerce, 
Docket No. 7029; Outagamie County, Wisconsin, Docket No. 7060; city 
of Rochester, Minnesota, Docket No. 7681; the Salem, Illinois Airport 
Authority, Docket No. 7678; city of Sidney, Nebraska, Docket No. 7088; 
city of Spencer, Iowa, Docket No. 7655; city of St. Cloud, Minnesota, 
Dockets Nos. 6512, 7065 and 7683; city of Sterling, Colorado, Docket 
No. 7107; city of Valley City, North Dakota, and the Valley City Chamber 
of Commerce, Docket No. 7056; city of Waterloo, Iowa, Docket No. 7612; 
and city of Worthington, Minnesota, Dockets Nos. 5381 and 7669. 

We also are of the opinion that the following applications, with 
certain exceptions, which contain proposals of service within the general 
geographical area as defined hereinabove should be consolidated and heard 
in this proceeding: Frontier, Docket No. 7654, except that portion propos- 
ing a route between the terminal point Billings, Montana, the ‘intermediate 
point, Lewistown, Montana, and the terminal point Great Falls, Montana, 


and a request that Frontier's certificate with respect to the routes proposed 


in this application be amended to authorize the overflying of any station at 
which Frontier is providing two round trips daily in each direction. That 
portion of Frontier's application, Docket No. 6584, requesting suspension 
of Northwest, at Jamestown, North Dakota, should also be consolidated. 
North Central, Docket No. 7691, except the request that Northwest's cer- 
tificate be suspended for Routes Nos. 3 and 3-F and be amended so as to 
suspend Northwest at Grand Forks, North Dakota, for the period of North 
Central's certification. That portion of Western's application, Docket No. 
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7053, requesting amendment of its certificate for Route No. 35 so as to 


eliminate Scottsbluff and Alliance, Nebraska, and Hot Springs and Spear- 
fish, South Dakota. That portion of the Reopened Williston Basin Area 
Case, Docket No. 5777 et al, in which the Board intends to hear further 
evidence on whether it should affirm its decision to suspend Braniff at 
Minot, South Dakota, and authorize Frontier to serve Minot as an alter- 
nate to Dickinson, North Dakota, on its route between Williston, North 
Dakota, and Bismarck, North Dakota; that portion of the application of 
the city of Cedar Rapids, Iowa, Docket No. 6064, requesting one-carrier 


service to 
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St. Louis, Missouri, and Kansas City, Missouri, via Burlington, Iowa, 
and Peoria, Illinois. That part of the application, Docket No. 6199, of 
the Fargo, North Dakota, Chamber of Commerce, for airline service 
between Fargo, Minot and Williston, North Dakota. That part of the ap- 
plication, Docket No. 7658, of the city of Minot, North Dakota, and the 
Minot Chamber of Commerce, for regular scheduled a service east- 
bound to Minneapolis-St. Paul, Minnesota. 

We believe that in order to develop a sound watery of local air 
service to meet the needs of the entire Seven States Area we should in- 
stitute an investigation to determine whether Braniff's authority to serve 
St. Joseph, Missouri, and Rochester, Minnesota, should be suspended and 
replaced; whether the services of Western at Chadron, Nebraska, should 
be suspended and replaced; and also whether the services of United Air 
Lines at Grand Island, North Platte, and Scottsbluff, Nebraska, and Iowa 
City, Iowa, should be suspended and replaced. 

ACCORDINGLY, IT IS ORDERED: 

1. That the following applications, with eliminations indicated, be 
and they hereby are consolidated for hearing and decision in this proceeding: 
Braniff, Dockets Nos. 7628, 7629 and 6634; Central, Dockets Nos. 7690 


[ 1352] 

42 
and 7699; Frontier, Docket No. 6238; Ozark, Dockets Nos. 7194, 7195, 
7643, 7644, 7645, 7646, 7648, 7649, 7651, 7652 and 7653; Western, 
Docket No. 7663; city of Ainsworth, Nebraska, Dockets Nos. 5563 and 
7621; city of Albert Lea, Minnesota, Dockets Nos. 7166, 7167 and 7668; 
city of Alexandria, Minnesota, Docket No. 7675; city of Alliance, Nebraska, 
Docket No. 7639; city of Ashland, Wisconsin, Docket No. 7618; city of 
Austin, Minnesota, Dockets Nos. 7164, 7165 and 7670; city of Beatrice, 
Nebraska, Docket No. 7622; city of Chadron, Nebraska, Docket No. 7630; 
city of Clinton, Iowa, and the Clinton Airport Commission, Docket No. 
7633; city of Columbus, Nebr‘iika, Docket No. 7640; city of Devils Lake, 
North Dakota, and the Devils Lake Chamber of Commerce, Docket No. 
7661; town of Douglas, Wyoming, Docket No. 7040; city of Dubuque, Iowa, 
and the Dubuque Airport Authority, Dockets Nos. 7081 and 7634; city of 
Fairmont, Minnesota, Dockets Nos. 7139 and 7665; city of Fergus Falls, 
Minnesota, Dockets Nos. 6526 and 7684; city of Freemont, Nebraska, 
Docket No. 7656; city of Goodland, Kansas, Docket No. 7687 to the ex- 
tent that said application is for air service to Denver and other areas 
within the scope of the proceeding; city of Grand Forks, North Dakota, 
and the Grand Forks Chamber of Commerce, Docket No. 7660; the Vil- 
lage of Grand Rapids, Minnesota, Docket No. 7674; city of Hastings, 
Nebraska, Docket No. 7662; city of Hettinger, North Dakota, and the 
Hettinger Chamber of Commerce, Docket No. 7514; city of Kearney, 
Nebraska, Docket No. 7624; 
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city of Lemmon, South Dakota, Docket No. 7625; city of Lusk, Wyoming, 
Docket No. 7026; city of Marshall, Minnesota, Docket No. 7673; city of 
Marshfield, Wisconsin, Docket No. 7659; city of Mason City, Iowa, and 
the Mason City Airport Commission, Docket No. 7685; city of McCook, 
Nebraska, Docket No. 7623; city of Mobridge, South Dakota, Docket No. 
7657; city of Moorhead, Minnesota, Docket No. 6996; city of Newcastle, 
Wyoming, and the Newcastle Chamber of Commerce, Docket No. 7029; 
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Outagamie County, Wisconsin, Docket No. 7060; city of Rochester, Min- 
nesota, Docket No. 7681; the Salem, Illinois, Airport Authority, Docket 
No. 7678; city of Sidney, Nebraska, Docket No. 7088; city of Spencer, 
Iowa, Docket No. 7655; city of St. Cloud, Minnesota, Dockets Nos. 6512, 
7065 and 7683; city of Sterling, Colorado, Docket No. 7107; city of Valley 
City, North Dakota, and the Valley City Chamber of Commerce, Docket 
No. 7056; city of Waterloo, Iowa, Docket No. 7612; and city of Worthing- 
ton, Minnesota, Dockets Nos. 5381 and 7669. ! 

That portion of the Reopened Williston Basin Area Case, Docket No. 
5777 et al, in which the Board intends to hear further evidence on whether 
it should affirm its decision to suspend Braniff at Minot, North Dakota, 
and authorize Frontier to serve Minot as an alternate to Dickinson, North 
Dakota, on its route between Williston, North Dakota, and Bismarck, 
North Dakota, should be severed and assigned Docket No. 7843, and that 
Docket No. 7843, be consolidated herein for hearing. ! 

Frontier, Docket No. 7654, except (1) the route between the termin- 
al point Billings, Montana, the intermediate point Lewistown, Montana, 
and the terminal point Great Falls, Montana; (2) the route between Great 
Falls, Montana, and Williston, North Dakota, via certain intermediate 
points; and (3) Frontier's request that its certificate with respect to these 
routes be amended to authorize the overflying of any station at which 
Frontier is providing two round trips daily in each direction; and that 
these excepted portions in items (1) and (2) and (3) be severed and assign- 
ed Docket No. 7844, and that Docket No. 7844, not be consolidated herein 
for hearing. | 

That that portion of Frontier's application, Docket No. 6584, request- 
ing suspension of Northwest at Jamestown, North Dakota, be severed and 
assigned Docket No. 7845, and that Docket No. 7845, be consolidated 
herein for hearing. | 

North Central, Docket No. 7691, except, (1) that portion requesting 
that Northwest's certificate be suspended for Routes 3 and 3-F and be 
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amended so as to suspend service of Northwest at Grand Forks, North 


Dakota, and (2) that portion requesting authorization between Minneapolis- 
St. Paul and Moline-Davenport, via Rochester and Cedar Rapids, be sev- 
ered and assigned Docket No. 7846, and that Docket No. 7846, not be 
consolidated herein for hearing. 

Western's application, Docket No. 7053, except, (1) thatgortion 
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requesting amendment of its certificate for Route No. 19 so as to elimi- 
nate Jackson, Wyoming, and amend its certificate for Route No. 28, so 
as to eliminate Lewistown, Montana, which should be severed and assign- 
ed Docket No. 7847, and that Docket No. 7847, not be consolidated herein. 

That that portion of the application of the city of Cedar Rapids, Iowa, 
Docket No. 6064, proposing one-carrier service to St. Louis, Missouri, 
and Kansas City, Missouri, via Burlington, Iowa, and Peoria, Illinois, 
be consolidated herein for hearing; and that the remainder be severed 
and assigned Docket No. 7848, and that Docket No. 7848, not be con- 
solidated herein. 

That that portion of the application of the Fargo, North Dakota, 
Chamber of Commerce, Docket No. 6199, proposing service between 
Williston, Minot and Fargo, North Dakota, be consolidated herein for 
hearing; and that the remainder be severed and assigned Docket No. 

7849, and that Docket No. 7849, not be consolidated herein. 

That the application of the city of Minot, North Dakota and the 
Minot Chamber of Commerce, Docket No. 7658, be consolidated herein 
for hearing; except that portion requesting service to Regina and Sas- 
katchewan, Dominion of Canada, which should be severed and assigned 
Docket No. 7850, and that Docket No. 7850, not be consolidated herein. 

An investigation be and is hereby instituted pursuant to Section 
401(h) of the Act to determine whether the public convenience and neces- 
sity require and whether the Board should order the suspension of the 
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certificates of Braniff, Western, and United insofar as they authorize 
service (a) by Braniff at St. Joseph, Mo., and Rochester, Minn. ; (b) by 
Western at Chadron, Nebr.; and (c) by United Air Lines at Grand Island, 
North Platte and Scottsbluff, Nebr., and Iowa City, Iowa. Such investiga- 
tion assigned Docket No. 7851, and consolidated herein. 

That the motions of North Central and the city of Duluth, Minnesota, 
to exclude that portion of Docket No. 6771 proposing suspension of North- 
west at Dulutt Eau Claire, and La Crosse, Wisconsin, are granted. 

That the motion of North Central to sever the application of Ozark pro- 
posing service between Milwaukee, Wisconsin, and Chicago, Illinois, 
Docket No. 7195, be and it hereby is denied. 

That the motion of the Metropolitan Airport Authority of Rock Island 

County, Illinois, to exclude Braniff's application, Docket No. 7629, from 


consolidation into the instant proceeding be and it hereby is denied. 


That motions for consolidation of the following applications be and 
hereby are denied: Capital, Docket No. 3403; Central, Docket Nos. 6211 
and 7698; Delta, Docket Nos. 3987 and 7495; Eastern, Docket No. 
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3207; Northwest, Dockets Nos. 7020 and 7160; Ozark, Dockets Nos. 7193, 
7647 and 7650; West Coast, Docket No. 7084; Western, Dockets Nos. 5940 
and 7664; and the city of Williston, North Dakota, and the Williston Cham- 
ber of Commerce, Docket No. 7697. 

That the request for consolidation of the spplicetion Docket No. 
7753, filed by Air Activities, Inc., on February 17, 1956, be and it is 
hereby dismissed. ; 

That said motions and requests, except to the extent granted herein, 
be and hereby are denied. 

By the Civil Aeronautics Board. 


/s/M. C. Mulligan 
Secretary 


[SEAL] 
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[ 1420] Order No. E-10238 
ORDER GRANTING PETITIONS FOR LEAVE TO INTERVENE 

American Airlines, Inc. ; Capital Airlines, Inc. ; Continental Air 
Lines, Inc.; Northwest Airlines, Inc. ; the Aberdeen, South Dakota, 
Chamber of Commerce; the City of Bismarck, North Dakota, and the 
Bismarck Chamber of Commerce; The Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station Employees; 
the City of Dickinson, North Dakota, and the Dickinson Chamber of 
Commerce; the City of Fort Dodge, Iowa, and the Fort Dodge Chamber 
of Commerce; the Greater Des Moines, Iowa, Chamber of Commerce; 
the City of Huron, sSouth Dakota, and the Huron Chamber of Commerce; 
the City of Jamestown, North Dakota, and the Jamestown Chamber of 
Commerce; the City of Lemmon,’ South Dakota; the Airport Commission 
of the City of Mason City, Iowa; the North Dakota Aeronautics Commis~- 
sion; the North Dakota Aviation Operators Association; the City of Mit- 
chell, South Dakota, and the Mitchell Chamber of Commerce; the City 
of Omaha, Nebraska; the Omaha, Nebraska, Chamber of Commerce; 
the City of Ottumwa, Iowa, the Ottumwa Airport Commission, and the 
Aviation Committee of the Ottumwa Chamber of Commerce; the City of 
Pierre, South Dakota; the City of Rapid City, South Dakota, and the 
Rapid City Chamber of Commerce; the Rockford, Illinois, Chamber of 
Commerce; the Sioux City, Iowa, Chamber of Commerce; the Sioux 
Falls, South Dakota, Chamber of Commerce; the City of St. Joseph, 
Missouri, and the St. Joseph Chamber of Commerce; the City of St. 
Louis, Missouri; the Metropolitan St. Louis, Missouri, Chamber of 
Commerce; the City of Watertown, South Dakota, and the Watertown 
Chamber of Commerce; the City of Williston, North Dakota, and the 
Williston Chamber of Commerce; the State of Wisconsin; and the City 
of Yankton, South Dakota, and the Yankton Chamber of Commerce have 
filed petitions : 
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for leave to intervene in the above-entitled proceeding. 

It appearing that the petitioners have alleged matters which in- 
dicate a substantial interest in the proceeding and would therefore war- 
rant granting the petitions for leave to intervene; | 

IT IS ORDERED THAT: the afore-mentioned petitions for leave 
to intervene be and they hereby are granted. 

By the Civil Aeronautics Board: 


/s/M. C. Mulligan 
Secretary 


[SEAL] 
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MOTION FOR PRODUCTION 
OF EVIDENCE 


COMES NOW the State of Wisconsin, by Vernon W. Thomson, 
Attorney General and Stewart G. Honeck, Deputy Attorney General, 


and moves, pursuant to the "Rules of Practice", Rule 18, for an order 
directed to all local service airlines presently serving Wisconsin cities, 
or proposing to serve Wisconsin cities in C.A.B. Docket No. 7454, et 
al. , requiring them to prepare for presentation in this case estimated 
costs, revenue forecasts, and estimated mail pay requirements if any, 
for service to the Wisconsin cities of Ashland, Appleton (The Outagamie 
County) and Marshfield. 

Dated at Madison, Wisconsin, September 4, 1956 : 

STATE OF WISCONSIN 

TO THE HONORABLE By: VERNON W. THOMSON 


CURTIS C. HENDERSON oEneyeseneTe 

z : STEWART G. HONECK 
Heating Eoemer Deputy Attorney General 
Civil Aeronautics Board JOHN H. BOWE RS 


Washington, D.C. Attorney 
Attorneys for State of Wisconsin 
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AFFIDAVIT 
UNITED STATES OF AMERICA ) 
STATE OF WISCONSIN ss. 
COUNTY OF DANE ) 

Thomas K. Jordan, being first duly sworn on oath, deposes and 
says: 

That he is the Director of the Wisconsin State Aeronautics Com- 
mission and is duly authorized to make this affidavit for and on behalf 
of the State of Wisconsin: 

That the record shows three Wisconsin cities, Appleton (Outagamie 
County), Ashland, and Marshfield, and the State of Wisconsin, are parties 
to Docket No. 7454. Each of the four above-named parties carefully pre- 
pared a complete set of Exhibits setting forth all of the basic economic, 
travel and traffic data, present and future, that the airlines would need 
for the determination of estimates of operating revenues, costs and mail 
pay required to provide local air transport service that would meet the 
needs of the cities of Appleton, Ashland and Marshfield. Copies of these 
Exhibits were served upon 
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all of the airline parties (and to other civic parties that had indicated 


a desire to receive them) on June 20, 1956. 

That it was Wisconsin's understanding that the principal reason for 
requiring the cities and other civic parties to serve their Exhibits upon 
the airlines in this case, more than a month before the Exchange Date 
for the airlines’ Exhibits-in-Chief, was to enable the airlines to prepare 
Exhibits showing their standard operational estimates for service to 
cities (where such service was at issue in the case according to the 
Board's Consolidation Orders) without subjecting each airline to the 
expense of gathering the necessary economic, traffic, and travel data 
that the civic parties might be expected to include in their Exhibits. 
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That no "operations data" Exhibits relating to the service needed 
by Appleton, Ashland and Marshfield, Wisconsin, have been furnished 
by either of the local service airlines presently operating in Wisconsin, 
North Central and Ozark. Until such data is provided, the record, of 
course, is not complete. Until such data is provided, it would be dif- 
ficult for the Examiner, Bureau Counsel and all parties to weigh the 
needs for service against the costs thereof for determination as to 
exactly what type of service should be provided. For example, 
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operations data regarding revenues, costs and mail pay requirements 
(if any), should be in the record in order to determine whether the "net 
results" of the proposed service warrant a "permanent" or a "temporary" 
certification. 

That, inasmuch as the cities and civic parties in order to assist 
the air carriers, were required to serve their Exhibits and to put their 
cases into the record before the airlines' Exhibits were served, and in 
some instances were requested at the Omaha hearing to provide addition- 
al data in order to "complete the record", it is essential that the airlines 
now be requested to provide the operational data that is necessary to 
make the Record complete. | 


/s/ THOMAS K. JORDAN 


[ Jurat dated September 4, 19°] 
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CERTIFICATE OF SERVICE 
I hereby certify that twenty copies of the foregoing document have 
this day, September 4, 1956, been served by prepaid, first-class mail 
upon the Docket Section, Civil Aeronautics Board, Washington 25, D.C. 


/s/ STEWART G. HONECK 


[ 5728] 
[Tr. 967] 50 


EXCERPTS FROM TRANSCRIPTS OF PROCEEDINGS 
[ 5728] 
{ ‘Ty. 967] 
* * * 
Tuesday, 18 September 1956 
The above-entitled matter came on for further hearing, pursuant 
to adjournment, at 10:10 a. m. 


* * * 


[ 5746] 
[Tr. 984] 


Mr. Bowers: Mr. Examiner, the State of Wisconsin has 


[ 5747] 
[ Tr. 985] 


a motion which is pending. We asked for an order requiring introduction 
of certain evidence. I wonder if the Examiner is going to make a ruling 
onit. Itis on behalf of the State of Wisconsin, requesting the Examiner 
to require the airlines who are presently serving Wisconsin, or who are 
proposing service to the communities in Wisconsin in this case, to pro- 
duce relevant operational cost data. 

Examiner Henderson: What airlines? 

Mr. Bowers: North Central is presently serving Wisconsin, and 
I believe Ozark, also. 

Examiner Henderson: And what other airline is it directed to 
besides those two? 

Mr. Bowers: Any other airlines that may be proposing service 
in this case. I don't know of any other airlines that are. 

Examiner Henderson: Mr. Wheeler, you have seen a copy of the 
motion, have you not? 

Mr. Wheeler: Yes. AndI regret that I haven't had time to answer 
it in writing. 

But, I have advised Mr. Bowers that we are not an applicant for 
those routes, and that we have produced all the evidence, or are in the 
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process of producing evidence, for the routes that are applications, and 
that is a tremendous job. I told him we would decline to produce it un- 
less you ordered us to do so. : 


[ 5748] 
[Tr. 986] 


Examiner Henderson: Would North Central be willing to serve 
those particular cities if the Board certificated North Central? 

Mr. Wheeler: Yes, we would be willing to serve those cities, 
and I have advised Mr. Bowers that we would serve them if the Board 
certificated it. i 

Examiner Henderson: I think that is sufficient on the part of 
North Central. I don't think I will direct North Central to submit any 


evidence. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the matter of the proceeding known as the : Docket a 7454 et al 
SEVEN STATES AREA INVESTIGATION ° : 


EXHIBITS OF THE 
BUREAU OF AIR OPERATIONS 


Dated: July 16, 1956 James L. Deegan 
Washington, D. C. Bureau Counsel 


Cornelius S. Ryan, Jr. 
Air Transport Analyst 
* * 
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[ 12126] 


BRIEF OF NORTH CENTRAL AIRLINES, Nee 
TO THE EXAMINER 


I. INTRODUCTION 


* * * 


B. NORTH CENTRAL'S POSITION. 
* * * 


[ 12127] 
* * * * 7 Ok 
North Central has attempted to emphasize those routes it 
feels best integrates with its system. However, North Central is ex- 


tremely desirous and able to perform 
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service on any route the Board determines would be in the public interest. 
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BRIEF OF THE BUREAU OF AIR OPERATIONS 
TO EXAMINER CURTIS C. HENDERSON 


* * * 


[ 12330] 
C. The Iowa Traffic Market 


The Iowa traffic market is essentially different from the Omaha 


and Denver and the Dakotas-Minneapolis traffic markets in that more 
larger cities which have been receiving air transportation service are 
included and a more complex intra-area traffic movement is involved. 
The major proportion of the traffic flow is not predominantly to one or 
two points, but rather there is considerable traffic to all the medium- 
sized market cities. The Bureau's proposals involve first air service 
to four cities not presently served. However, the issues of suspension 
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or deletion of trunk carriers at certain points in this market area and 
the substitution of local service carriers, plus the strengthening of 
existing route segments complicate delineating an adequate route pat- 
tern. The Iowa market is bounded by the Twin Cities, Chicago, St. 
Louis, Kansas City, Omaha and Sioux Falls. Within this market area, 
the Bureau has attempted to establish a route pattern meeting the pri- 
mary needs of each city and at the same time affording the carrier the 
flexibility necessary to best meet these needs. This has been done by 
authorizing many terminal and intermediate points on more than one 
segment. Asa result any number of services over more than one seg- 
ment are made possible. 

The Bureau recommends deletion of trunks and the substitution 
of local service carriers at Iowa traffic market cities where the traffic 
can be adequately served by a local service carrier. These substitu- 
tions will strengthen Ozark's system and should improve service ata 
number of the points. 


1. The Public Convenience and Necessity Require a Route 


Segment Between the Terminal Point Minneapolis-St. 
Paul, the Intermediate Points Rochester, Austin- 
Albert Lea, Waterloo, Cedar Rapids and the Terminal 


Point Davenport-Moline. 
Rochester is a city of 29, 885 population located 70 miles south- 


east of the Twin Cities. It is the location of the well-known Mayo Clinic 
which attracts medical patients and visitors from points throughout the 
world (Rochester Exh. B). International Business Machines Corporation 
plans to build an electronic machine manufacturing plant in the city which 
is expected to be in full operation in 1957 and which will employ from 

1, 500 to 2, 000 persons. 
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There were 40, 350 passengers on and 38, 590 passengers off at 
_ Rochester during 1955 (Rochester Exh. C). The approximate average 
length of haul of Rochester passengers is 550 miles. However, there 
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is a considerable need for service within a 300 to 600 mile radius of the 
city since a high percentage of Clinic patients move within that radius 
(Rochester Exh. J). The March 1955 Airline Traffic Survey indicates 
that 21% of Braniff's traffic moved to or from the Twin Cities, 20% to 
Kansas City and 20% to Des Moines (Exh. BAO-15, p. 17). Thirty- 
nine percent of Western's traffic moved to or from the Twin Cities 
(Exh. BAO-18, p. 7). 

Austin is a city of 25, 500 population, located 105 ties south of 
the Twin Cities. It serves a trade territory of 125, 000 population. The 
main plant of Hormel & Co., meat packers, which employs 4, 736, is 
located at Austin. The city has a paper box manufacturing company and 
other smaller manufacturing plants. The city's traffic survey indicates 
that its primary interests are with the Twin Cities, Rochester and Chi- 
cago. The Hormel Co's. witness indicated that the company would make 
considerable use of air service to the Twin Cities and Rochester. The 
witness indicates a strong interest in service to Chicago and pointed out 
a need for service to its large branch plant at Fort Dodge (Austin Exh. 
18). The September 1954 O&D Survey indicates that over 50% of Austin 
passengers were carried by Braniff either to or from Chicago or the 
Twin Cities (Exh. BAO~-15, p. 2). | 

Albert Lea located 22 miles west of Austin, has a metropolitan 
population of 20,200. It is an important marketing and manufacturing 
center. 63 diversified manufacturing plants employing over 2, 800 per- 
sons are located in Albert Lej The city's air traffic survey indicates 
the Twin Cities, Chicago, Rochester, Des Moines and ay are its 
primary communities of interest. 

Waterloo, located in east central Iowa, has a metropolitan popula- 
tion of 109,300. It is an important agricultural and manufacturing center. 
The city wants to retain its present service and to obtain service to the 
Quad Cities. The location of the home office of Deere and Co. » farm 


machinery manufacturers, in Moline and the large Waterloo plant is 
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one source of traffic between these cities. 2, 600 passengers are estimat- 
ed to move to Cedar Rapids and the Quad Cities 
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for a future year (Waterloo Exh. 3). Waterloo emphasizes the difficulty 
of north-south transportation within Iowa which would be facilitated by 
adding Waterloo to a Twin Cities-Quad Cities segment. There is no 
direct rail service between Waterloo and the Quad Cities. 

The Metropolitan Airport Authority (MAA), which operates the 
Moline airport, presented evidence in this proceeding. The Quad Cities 
(Davenport-Moline) are presently served by Ozark, United and Braniff. 
MAA opposes grant of Braniff's application for suspension at Moline and 
requests authorization of service to the Twin Cities and Waterloo. The 
estimated 1955 population of the Quad Cities group, including the lowa 
cities, is 191,224. The metropolitan area is highly industrialized: 
farm machinery, aluminum processing, airplane parts and meat pack- 
ing are among the important industries. Total industrial employment 
for the area in 1955 was approximately 46, 000 with an estimated indus- 
trial payroll of over $200, 000, 030 (MAA Exh. 6). The Quad Cities is 
the leading farm machinery manufacturing center in the world and the 
Rock Island Arsenal is the largest manufacturing arsenal in the United 
States. . 

The March 1955 Survey indicates 3, 725 Quad Cities passengers 
in the Survey period with the predominant number moving to Chicago. 
Other points in order of importance were New York, Des Moines, St. 
Louis and Milwaukee (MAA Exh. 9). Ozark boarded 8, 087 passengers 
in 1955 with an increase of 9% over the previous year. Braniff boarded 
6,816 with 24% increase. United boarded 36, 837 with a 12% increase 
over the previous year (MAA Exh. 10). Of the O&D passengers in 1954, 
a total of 150 moved to Kansas City and 184 moved to Kansas City and 
beyond. On the basis of these figures, 5.4 passengers per day moved 
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to Kansas City and 6.6 passengers per day moved to Kansas City and 
beyond (MAA Exh. 12). On the basis of the 1954 O&D Surveys annual- 
ized, 3.4 passengers moved to southwestern points through Chicago. 
In the light of these data, MAA opposes Braniff's proposal to suspend 
Kansas City-Moline service discussed below. 

The Board considered a segment between the Twin Cities and the 
Quad Cities via the intermediate points Rochester and Cedar Rapids in 


the Quad Cities-Twin Cities Case, Docket No. 7192. The Board announc- 


ed its decision to grant such a route to Ozark by its press release of 
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December 21, 1956. Direct one-carrier service between the terminals 
has not been available. The cities on the Bureau's proposed segment 
are all medium-sized industrial towns which have demonstrated a definite 
community of interest. The basic segment was found required by the 
public convenience and necessity in Docket No. 7192. The Bureau be- 
lieves the segment should be continued. The Bureau also believes the 
addition of Waterloo would strengthen the segment and would improve 
services available at Waterloo. Waterloo would be given first one-car- 
rier service to the Quad Cities, Peoria and Springfield and additional 
service would be available to St. Louis, Rochester and the Twin Cities. 

The Bureau estimates 3, 645 Waterloo-Quad Cities passengers and 
316 Waterloo-St. Louis passengers would be carried during a future year 
(Exh. BAO-R-20) and that the addition of Waterloo to the segment would 
add 841,639 revenue passenger miles per year (Exh. BAO-R-19). Al- 
though the addition of Waterloo results in competition between Ozark and 
Braniff to Rochester and the Twin Cities, we believe the advantages and 
new services made available to the south and east by this addition war- 
rant inclusion of Waterloo, an essentially strong local service carrier 
point. Our primary purpose is to improve services to the south, not 
to authorize competing services to the north. ! 
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We believe Austin-Albert Lea should be added to this segment as 


a single point since the cities have shown an important need for service 


to Chicago. That service will be available via Waterloo. One plane 
service will be available to Rochester and the Twin Cities. The cities 
are close enough to be served through a single airport. 

Western requests deletion at Rochester. Sizeable proportions of 
its Rochester traffic is short haul to the Twin Cities and can be accom- 
modated by Ozark over the Bureau's proposed segment. Western's 
service to the west will be available to Rochester passengers at the 
Twin Cities. 

* 
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8. The Public Convenience and Necessity Require a Segment 
Between the Terminal Point Des Moines, the Intermediate 


Points Ottumwa, Burlington and the Terminal Point Peoria. 

K * * * a 
Traffic statistics submitted by Ozark in this proceeding indicate that the 
response to this new service has been good and it is the Bureau's posi- 
tion that the segment should be continued. However, it is unnecessary 
to extend the segment to Ft. Dodge because we recommend Ft. Dodge- 
Des Moines service on another segment. Thus, one-plane service to 
Chicago via the intermediate points on the present segment may be operat- 
ed over a combination of segments. Des Moines is a stronger terminal 
point than Ft. Dodge would be and by terminating the segment at Des 
Moines at the present stage of Om k's development of its routes, the 
carrier can funnel traffic from the north and west into Des Moines on 
separate flights for connections with flights over this particular segment. 
Also, it should be noted that authorization on this particular segment is 
not of vital concern to Ft. Dodge if other Des Moines service is authorized. 

The record indicates théze is no need for two carriers in Ottumwa 

and Burlington; therefore, the Bureau recommends deletion of Braniff at 
these cities as well as at Ft. Dodge. The cities’ traffic needs can be met 
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by a local service carrier and, in fact, improved service will result 


from adoption of our proposal. 
* * 


[ 12350] 
D. The Wisconsin Cities' Traffic 


The Public Convenience and Necessity Require 


(a) the addition of the Intermediate Point Ashland 
to North Central's Present Segment 1 Between the 


Terminal Point Duluth-Superior and the Intermediate 
Point Ironwood; and (b) a Segment Between the Termi- 


nal Point Minneapolis-St. Paul, the Intermediate Points 


Eau Claire, Marshfield and Appleton and the Terminal 
Point Milwaukee. 


Ashland is located in northern Wisconsin on Lake Superior. 
It is an important wholesale and retail city with lumber the predominant 
industry. The city is also an important iron ore port. : 

The city's traffic survey indicates that 328 air trips would have 
been made in March 1956 had air service been available. Of this num- 
ber, the primary interest is with the Twin Cities, Chicago and Milwaukee 
(Ashland's Exh. 9 Revised, p. 6b). Ashland's witness believed this fig- 
ure was conservative because it did not include the "hay fever" traffic 
which moves in the summer and also because of the generally low level 
of commercial transport in winter months in the north. Although the 
varying techniques by which Ashland attempted to refine its community 
of interest data give varying rankings, the five cities of greatest im-_ 
portance are always Duluth, Chicago, Madison, Milwaukee and the Twin 
Cities. The various lumber companies located at Ashland would make 
substantial use of air service through their sales forces (Ashland Exh. 
B). Also, traffic would be generated by the powder plant operated by 
DuPont 5 miles from Ashland. | 

Marshfield is located in central Wisconsin, approximately 35 miles 
west of Stevens Point and 44 miles southwest of Wausau. It has an esti- 
mated population of 13, 800 and serves a trade territory of 140,000. The 
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city's primary communities of interest are with the Twin Cities, Madison, 


Milwaukee and Chicago. Of 560 one-way trips estimated to have moved 
by air during the month of March had service been available, 94% would 
have received one or two-plane service on a Twin Cities-Eau Claire- 
Marshfield-Appleton-Madison segment (Marshfield @xh. 5, p.1). Of 
this 560 total, 118 would have moved to Chicago, 132 to Milwaukee, 85 
to the Twin Cities and 51 to Madison. Through various adjustments of 
the 560-trip figure, Marshfield estimates it would generate 13 passengers 
a day in the relatively near future. 

Marshfield is a major lumber manufacturing center, e.g., the 
Roddis Plywood Corporation has its home office at Marshfield. This 
company presently operates two airplanes and spends an average of 


$3, 700 per month for air travel of its personnel on commercial airlines 
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(Marshfield Exh. A). Marshfield's witness felt service to Marshfield 
on flights serving Stevens Point would be impractical and suggested that 
Marshfield be added as an intermediate point on Madison-Twin Cities 
flights also serving Eau Claire. He pointed out the complaint of Eau 
Claire about the many stops between that city and Chicago and the fact 
that Appleton is located half way between Green Bay and Oshkosh, which 
are less than 50 miles apart. He concludes that a workable good solution 
would be the authorization of a segment between the Twin Cities, Marsh- 
field, Appleton and then south to either Madison, Milwaukee or Chicago 
(Marshfield Exh. F). 

Outagamie County has requested authorization of air service in 
this proceeding. The Outagamie County airport serves the cities of 
Appleton, Neenah, Menasha, Kaukauna, Kimberly, Little Chute and 
Combined Locks (the Fox cities). These cities have a combined popula- 
tion of 93,936 and are all located within an eight-mile radius of Appleton. 
The Fox cities, located on the Fox River, are essentially one urban 
community and are known as the paper capital of the world. They 
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constitute the 4th largest marketing area in the State of Wisconsin. 

The cities' travel exhibit indicates their greatest community of 
interest is with New York, followed by the Twin Cities and Chicago 
(Fox Cities Exh. D, p. 5ff). In this case, the cities ask for local serv- 
ice to Chicago and the Twin Cities. The New York and other long-haul 
traffic to the east could be served by connections at Milwaukee or Chi- 
cago. A survey of the number of trips made by air by the local paper 
manufacturing industry during 1955 indicates a total of 1, 289 trips and 
a total of 1, 697 trips by all businesses surveyed. 

The various Wisconsin cities have’indicated a substantial need for 
air transportation service. According to the Bureau's estimates, these 
services would result in a profitable operation for North Central. The 
Wisconsin cities are important manufacturing centers and will, we be- 
lieve, generate a substantial amount of traffic. Their exhibits indicate 
a present necessity for air service. North Central understandably wishes 
to avoid the short plane hops which would result from including these cit- 
ies on existing flights to relatively nearby points. Therefore, the Bureau 
believes the suggestion of the city of Marshfield that a segment between 
the Twin Cities, Marshfield, the Fox cities (Outagamie County) and south 
to Milwaukee should be granted. This should satisfy the cities' primary 
need for service to the south and to : 
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the Twin Cities. One-plane service could be operated over this segment 


on to Madison and Chicago under present authorizations. We also recom- 
mend that Ashland be added to North Central's present segment las an 
intermediate point between the terminal point Duluth-Superior and the 
intermediate point Ironwood. 
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CONCLUSIONS 


* 
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[ ID-562] 
* * * * * 

Service to Ashland. - The public convenience and necessity re- 
quire the addition of the intermediate point Ashland to North Central's 
present route segment 1 between the terminal point Duluth-Superior 
and the intermediate point Ironwood. 
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Ashland is located in northern Wisconstg on Lake Superior. It is 


an important wholesale and retail city, it is also an important iron-ore 
port and lumber is its predominant industry. Ashland's airline traffic 
survey shows that 328 air passengers would have been generated in 
March 1956 if air service had been available. This survey shows that 
the greatest number of these passengers would have traveled to Min- 
neapolis-St. Paul, Chicago and Milwaukee, in that order. Other com- 
munity of interest data indicate that Ashland also has a strong community 
of interest with Duluth, Chicago, Madison, Milwaukee and Minneapolis- 
St. Paul. The record indicates that Ashland would generate at least 
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3, 690 off and on passengers annually if air service should be authorized. 

The various lumber companies located at Ashland would make use 
of air service through their sales forces and also a substantial amount 
of traffic would be generated by the powder plant operates by the Dupont 
Company located five miles from Ashland. 

Ashland is a very isolated community and depends on Ironwood, 
approximately 42 miles away, for air service. However, due to the 
frequent cross-wind problems and comparatively high ceiling and visi- 
bility minimums the Ironwood Airport is not usable at all times and 
North Central has not been able to develop a very high flight-performance 
factor at Ironwood. On the other hand, the record shows that Ashland's 
Airport will be the only good scheduled air transport facility in the area 
and should benefit Ironwood travelers by being 


en 
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available as an alternate when Ironwood is closed to traffic; and that it 
will provide for uninterrupted operations insofar as winds are concerned. 

In view of the foregoing, it is found that the public convenience and 
necessity require the addition of the intermediate point Ashland to North 
Central's present route segment 1 between the terminal point Duluth- 
Superior and the intermediate point Ironwood. : 

Minneapolis-St. Paul-Milwaukee Route. - The ‘public convenience 
and necessity require a segment between the terminal points Minneapolis- 
St. Paul, the intermediate points Eau Claire, Marshfield and Appleton 
and the terminal point Milwaukee. , 

Marshfield is located in central Wisconsin, approximately thirty- 
five miles west of Stevens Point and forty-four miles southwest of Wausau. 
It had an estimated 1955 population of 13, 800 and serves a trade territory 
of 140,000. Marshfield's primary communities of interest are with Min- 
neapolis-St. Paul, Madison, Milwaukee and Chicago. 


[ 13061] 
[ ID-564] 64 

Of 560 one-way trips estimated to have moved by air in the month 
of March 1956 had air service been available, 94 percent would have 
received one- or two-plane service on a Minneapolis-St. Paul-Eau Claire- 
Marshfield-Appleton-Madison segment. Of this 560 total, 118 would have 
moved to Chicago, 132 to Milwaukee, 85 to Minneapolis-St. Paul and 51 
to Madison. Through various adjustments and considering 400 as the ex- 
isting monthly potential Marshfield estimates that it would generate a 


daily average of approximately 13 passengers. The record 
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shows that these 620 trips that would have been made by air were almost 
entirely business travel; and that there is some personal, social and re- 
creational travel in and out of all communities of the size and high econom- 
ic standing of the Marshfield area at certain seasons of the year and in | 
the aggregate a substantial contribution to the total volume of travel to 

and from such area. 

Marshfield contends that with air service between the terminal 
poitts Minneapolis-St. Pauli and Chicago via the intermediate points Eau 
Claire, Marshfield, Appleton, Madison and Milwaukee there would be an 
opportunity to participate in the decentralization of industry that is taking 
place in the northern part of the Seven States Area. 

It appears that Marshfield's bigh'rank as a merchandising center 

“and the importance of its medical institutions indicate that it would de- 
velop into a high-volume air-passeager-generating center; and that 

Wirere is a good likelihood that it will generate at least 400 on-and-off 
passengers monthly by the end of the first year after air service is 
inaugurated. A representative of Marshfield suggested that a workable 
and good authorization would be a segment between Minneapolis-St. Paul 
and either Madison, Milwaukee or Chicago via the intermediate points 


Marshfield and Appleton. 
* * 
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THE IOWA TRAFFIC MARKET 

This area is bound in general by St. Louis, Chicago, Mason City, 
Sioux City and Omaha. Many cities in the area have a strong community 
of interest with Minneapolis-St. Paul and Rochester. Ozark is presently 
certificated to operate a route on the northern boundary of the area be- 
tween Chicago and Sioux City via the intermediate points Rockford, Du- 
buque, Waterloo, Mason City and Fort Dodge. Ozark is also authorized 
to operate a route in a westerly direction between Chicago and Des Moines 
via the intermediate points Peoria, Burlington and Ottumwa. In granting 
this route to Ozark in the Fort Dodge-Peoria Service Case, supra, the 
Board instituted an investigation, to be consolidated with the instant 
proceeding, to determine whether Ozark should be authorized to continue 
to serve the new segment, whether the new segment should be served by 
another local-service carrier, whether the segment should be extended 
to Fort Dodge and whether Braniff should be suspended at Fort Dodge, 
Ottumwa and/or Burlington during the period that such points are served 
by Ozark or another local-service carrier. 

In the Quad Cities-Twin Cities Case, supra, the Board extended 
Ozark's route No. 107 over a new segment between the Quad Cities 
(Davenport, Iowa-Moline, Illinois) and Minneapolis-St. Paul via Cedar 
Rapids and Rochester for a period of three years or until sixty days 
after final decision in the instant proceeding, whtghever first occurs. 
Therefore, it appears that Ozark's routes in general : 
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lie in this Iowa-traffic market and that Ozark should be: entrusted with 


providing service which may be found to be required by the public con- 


venience and necessity within this area. 
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The service authorized in this area will include first air service to 
two cities not presently served. The other cities on the certificated 
routes include those wherein trunklin service will be replaced by local 
service and cities presently served by Ozark for a new directional serv- 
ice will be supplied by the new routes. The major portion of the traffic 
flow is not predominantly to one or two points, but there is considerable 
traffic to several of the medium sized cities in the area. The route pat- 
tern is designed to meet the primary needs of each city and at the same 
time afford the carrier the flexibility necessary to best meet these needs. 
This has been done by authorizing several terminals and intermediate 
points on more than one segment in order that a number of services over 


more than one segment are made possible. The record establishes that 


the substitution of local service in the place of trunkline in the Iowa- 
traffic market should be authorized at all cities where deletion and sub- 


stitution of service is at issue except at Rochester. 
Quad Cities-Minneapolis-St. Paul Route. - In the Quad Cities- 

Twin Cities Case, supra, the Board amended the certificate held by 
Ozark by extending route No. 7 over a new segment between the Quad 
Cities (Davenport-Moline) and Minneapolis-St. Paul via Cedar Rapids 
and Rochester for a period of three years or until sixty days after 
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final decision in the instant proceeding, whichever first occurs. The 
public convenience and necessity require the continuance of this service 
by Ozark and the addition of Waterloo and Mason City as intermediate 
points. The route with the new additional intermediate points should 
be between the terminal point Quad Cities (Moline-Davenport) and the 
terminal point Minneapolis-St. Paul via the intermediate points Cedar 
Rapids, Waterloo, Mason City, Austin-Albert Lea and Rochester. Ced- 
ar Rapids had a 1950 population of 72,296. Waterloo had an estimated 
1956 population of 73, 500, and the population of Cedar Falls, which 
lies adjacent to the airport, was 14,334 in 1950. The metropolitan 
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area population of Waterloo and Cedar Falls is estimated at approximate - 
ly 109,300. The primary concern of Waterloo in this proceeding is the 
need for direct service to the Quad Cities. The record shows there are 
approximately 2, 600 trips annually or 6 daily by John Deere & Company 
employees at Waterloo and at the Quad Cities. Hotel counts at Waterloo 
show that approximately 12, 000 annual registrants were from Cedar 
Rapids and the Quad Cities. Surface transportation between Waterloo 
and the Quad Cities is slow and inadequate. Waterloo has nonstop serv- 
ice on route No. 26 by Braniff to Chicago and it is on Braniff's route No. 
48 between Des Moines and Minneapolis-St. Paul. It is also served by 


Ozark on segment 8 of route No. 107 between Sioux City and Chicago via 
Fort Dodge, Mason City, Waterloo, Dubuque and Rockford. The total 
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number of passengers originating and boarding aircraft at the municipal 
airport in 1955 was 19,759. The record therefore clearly shows that 
Waterloo should be added to this route as an intermediate point. By the 
addition of Waterloo on this route it would be given first one-carrier 
service to the Quad Cities, Peoria and Springfield and additional serv- 
ice would be available to St. Louis, Rochester and Minneapolis-St. Paul. 
The Quad Cities are the leading farm machinery manufacturing 
center in the world and the Rock Island Arsenal is the largest manufactur - 
ing arsenal in the United States. The total population of the Quad Cities 
in 1950 was 184, 493 while the metropolitan area population was 234, 256. 
The Quad Cities are served by United, Braniff and Ozark. The traffic of 
Ozark grew from 2, 850 passengers boarded in 1951 to 8, 087 boarded in 
1955. Braniff's traffic increased from 4, 572 passengers in 1951 to 
6, 816 in 1955. United's traffic boarded at the Quad Cities increased 
from 16, 389 in 1951 to 36, 837 in 1955. The total traffic boarded at the 
Quad Cities in 1955 was 51, 740. | 
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On the basis of the O&D traffic between Moline and Kansas City 
and points beyond during the survey periods in 1954 a total of 163 passen- 
gers monthly or 5.4 daily moved to Kansas City and 199 monthly or 6.6 
daily to points beyond Kansas City. The O&D passengers for the same 
period shows that 2, 139 monthly or 7. 1 daily moved to Chicago and 103 
monthly or 3.4 daily to points beyond Chicago. On the basis 
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of these data the Metropolitan Airport Authority of Rock Island County 
opposes Braniff's proposal to suspend Kansas City-Moline service. 

The record shows that the Chicago-Moline segment accounts for 
approximately 50 percent of Braniff's total on and off traffic at Moline 
and that the segment is served in point-to-point competition with United 
which operates multiple flights utilizing Convair equipment. Ozark is 
certificated to operate between Chicago and Moline-Davenport via Rock- 
ford and Clinton. In view of another route authorized herein it would 
enable Ozark to provide the same DC-3 service which Braniff now pro- 
vides and would make approximately 6, 000 additional passengers per 
year available to Ozark between stations where it already operates. 
Service would therefore in every respect be equal or igaproved between 
Moline and Chicago. The service which would be via two intermediate 
points between Moline and Kansas City should be adequate to take care 
- of Braniff's present Moline-Kansas City service. In view of the fore- 
going and the estimated annual saving to Braniff if suspended at Moline 
of $49, 547, it appears that Braniff's service should be suspended and 
Ozark substituted in lieu thereof. 

Mason City had an estimated 1955 population of 46,000. Itis 
presently served by Ozark with two round trips daily between Sioux City 
and Chicago. Braniff offers service to Minneapolis-St. Paul and Des 
Moines with three northbound flights and one southbound flight. Mason 
City boarded 6, 928 passengers in 1955. Of this number 1,380 
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traveled to Chicago, 702 to Minneapolis, 357 to Rochester, 250 to New 
York, 242 to Des Moines, 186 to Waterloo, 180 to Los Angeles, 177 to 
Washington, 175 to Kansas City, 148 to Fort Dodge, 119 to Dubuque, 113 
to St. Louis, 111 to Omaha and 99 to Detroit. The addition of Mason City 
to this route will therefore give it direct service to its three primary 
communities of interest points; namely, Chicago, Minneapolis-St. Paul 
and Rochester. Mason City complains that its service to Chicago by 
Ozark has been slow and unsatisfactory and the addition of Mason City 
on this route will benefit its 186 passengers to Waterloo and will afford 
the 1, 380 Chicago passengers a connection with Braniff at Waterloo for 
nonstop service to Chicago. In view of the foregoing, it is found that 
Braniff's service at Mason City should be replaced by Ozark. Mason 
City seeks convenient service to the gateways of Chicago, Des Moines, 
Waterloo, Minneapolis-St. Paul, Rochester and Kansas City. On this 
route Mason City will be given direct service to Minneapolis-St. Paul 
and Rochester and on another extension it will be given direct service 
to Des Moines where connections can be made with Braniff for nonstop 
service to Kansas City. : 

The estimated 1956 population of Austin was 25,500. According 
to the air-traffic survey made in April 1956 Austin's primary communi- 
ties of interest were with, Minneapolis-St. Paul, Rochester, Chicago, 
the Quad Cities and Des Moines, in that order. Austin was previously 


served by Braniff, but this service was discontinued in 
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January 1955 due to inadequate landing facilities. However, the record 
shows that this condition has been corrected so that the landing facilities 
of the Austin Municipal Airport are equal to those facilities of any sur- 
rounding town and superior in many respects. The September 1954 O&D 
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survey shows that over 50 percent of Austin's passengers were carried 


by Braniff either to or from Chicago or Minneapolis-St. Paul. The in- 


clusim of Austin-Albert Lea as an intermediate point on this route will 
serve their primary communities of interest centers; namely, Minnea- 
polis-St. Paul, Rochester and Chicago. 

Albert Lea is located 22 miles west of Austin and has a metropoli- 
tan population of 20,200. Its air-traffic survey indicates that its primary 
communities of interest are Minneapolis-St. Paul, Chicago, Rochester, 
Des Moines and Omaha. The inclusion of Albert Lea on this route will 
provide direct transportation to Minneapolis-St. Paul, Chicago and Roch- 
ester and the provision of service on another route will provide direct 
transportation to Des Moines and Omaha. The cities of Austin-Albert 
Lea should be added to this segment as a single point since they have 
shown an important need for service to Chicago. That service will be 
available via Waterloo and one-plane service will be available to Roch- 
ester and Minneapolis-St. Paul. 

Western requests deletion of its service at Rochester. Its service 
if suspended would still be available to Rochester passengers at Minnea- 
polis-St: Paul. In view of the fact that a substantial 
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volume of Western's Rochester traffic is short-haul to Minneapolis-St. 
Paul and can be accommodated by Ozark over this proposal it is found 
that Western's service should be deleted at Rochester and Ozark's serv- 
ice substituted in lieu thereof. 

Rochester had a 1950 population of 29, 885. Itis located in the 
southeastern part of Minnesota, 70 miles southeast of Minneapolis-St. 
Paul and 300 miles northwest of Chicago. Rochester is presently served 
by Northwest, Braniff, Western and Ozark. The city generated 78, 949 
passengers in 1955. Braniff's traffic at Rochester in 1955 ranged from 
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1, 400 to 1, 700 passengers monthly. Many of these passengers were 
destined to cities where Braniff provided one-carrier or one-plane serv- 
ice and these passengers definitely would be discommoded if Braniff's 
service at Rochester should be suspended. Important cities on Braniff's 
trunkline routes south of Kansas City accounted for more than 2, 000 pas- 
sengers, or 1 passenger out of every 8 carried. In addition, expedited 
service was provided to Kansas City and Des Moines which together ac- 
counted for 7,000 passengers or nearly 40 percent of the total traffic. 
One-plane service was available to St. Louis which contributed more 
than 1, 000 passengers. | 
Rochester averaged 120 enplaned passengers daily during the Sep- 

tember 1955 survey period and it ranks 90th among the cities of the Nation 
in terms of passenger-miles generated and 96th in number of passengers. 
Even though its two dominant community of interest centers are Minnea- 
polis-St. Paul and Chicago which are located 72 and 
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285 miles, respectively, from Rochester, the average passenger journey 


in and out of Rochester was 570 miles. Braniff serves Rochester with 
seven flights daily, five of which are operated with modern pressurized 
equipment. “fE¥enerates revenues of $360, 000 per year and would have 
net out-of-pocket losses of more than $100, 000 per year if its services 
were suspended. In view of the foregoing, it is found that Rochester is 
not the type of community where a trunkline carrier, with a substantial 
percentage of long-haul traffic such as Braniff, could be suspended in 
favor of a local-service carrier without serious adverse affect on the 
quality of the service provided to the citizens of the community. For 
this volume of long-haul traffic to major centers it is found that Braniff's 
service at Rochester should not be suspended. | 
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There were 40, 350 passengers on and 38, 590 passengers off at 


Rochester in 1955. The approximate average length of haul of Rochester 


passengers is 550 miles. However, there is considerable need for serv- 
ice within 2 300 to 600-mile radius of the city since the high percentage 
of clinic patients moved within that radius. The March 1955 airline 
traffic survey indicates that 21 percent of Braniff's traffic moved to or 
from Minneapolis-St. Paul, 20 percent to Kansas City and 20 percent 

to Des Moines. Thirty-nine percent of Western's traffic moved to or 
from Minneapolis-St. Paul. 

Ozark objects to the addition of Waterloo to the Quad Cities-Twin 
Cities route on the grounds that it would create point-to-point competition 
of Braniff between Waterloo and Rochester and between Waterloo and 
Minneapolis; and that it would inject needless circuity 
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into the Quad Cities-Twin Cities route, add one stop and resulting delays 
for landing, maneuvering, time and other factors. Ozark contends that 
the addition would seriously reduce the attractiveness of the service to 
the other cities on the route without adding a compensating public benefit 
and convenience. 

The competition with Braniff between Waterloo and Rochester and 
between Waterloo and Minneapolis-St. Paul will be reduced by the addi- 
tion of Mason City and Austin-Albert Lea to this route. The needs for 
direct service between Waterloo and Cedar Rapids and the Quad Cities 
clearly justify the addition of Waterloo on the route. The record does 
not sustain Ozark's contention that service from Waterloo to the south- 
east could be much more efficiently and economically provided by extend- 
ing Ozark's segment 2 (Moiiije-Minneapolis-route) to Waterloo. Although 
there will be some circuity in serving Waterloo, Mason City and Albert 
Lea on this segment the circuity is not sufficient to offset the public bene- 
fits which would be derived from the inclusion of these cities on the Quad 
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Cities-Minneapalis-St. Paul route. The problem of scheduling will be 


left up to the managerial ingenuity of Ozark. 
* * * 
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FINDINGS 

On the basis of the foregoing findings and conclusions and all the 
facts of record it is found: | 

That the public convenience and necessity require that the temporary 
certificate of public convenience and necessity held by Braniff Airways, 
Inc. , authorizing service to Lincoln, Nebraska, be changed to a perma- 
nent certificate of public convenience and necessity and the service to 
Lincoln, Nebraska, should be renewed on a permanent basis. 


That the public convenience and necessity do not require the sus~; 


pension, deletion, or transfer of the services of Braniff Airways, Inc., 


at Rochester, Minnesota. 

That the public convenience and necessity require that Braniff's 
services be suspended at Minot, North Dakota, Bismarck-Mandan, North 
Dakota, Aberdeen, South Dakota, Huron, South Dakota, Watertown, South 
Dakota, Burlington, Iowa, Fort Dodge, Iowa, Mason City, Iowa, Ottumwa, 
Iowa, Moline, Illinois, Quincy, Illinois, St. Joseph, Missouri and route 
No. 48 between Des Moines, Iowa, and Sioux City, Iowa. 

That the record fails to establish a need for protective labor pro- 
visions, as a result of the suspension of Braniff's services at these 
cities, for the Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees and the Airline Pilots Associa- 
tion. 
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That the public convenience and necessity require amendment of 

the certificate of public convenience and necessity held by Frontier 
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Airlines, Inc., for route No. 73 so as to authorize air transportation 
service, for a period of five years, (1) Between the terminal point Omaha, 
Nebraska, the intermediate points Columbus, Nebraska, Lincoln, Nebras- 
ka, Grand Island, Nebraska, Hastings, Nebraska, Kearney, Nebraska, 
North Platte, Nebraska, McCook, Nebraska, Imperial, Nebraska, Al- 
liance, Nebraska, Sidney, Nebraska, Sterling, Colorado, and Scottsbluff, 
Nebraska, and (a) beyond the intermediate point Scottsbluff, Nebraska, the 
terminal point Denver, Colorado, and (b) beyond the intermediate point 
Scottsbluff, Nebraska, the intermediate points Lusk, Wyoming, and Doug- 
las, Wyoming, and the terminal point Casper, Wyoming, and (2) Between 
the terminal points Bismarck-Mandan, North Dakota, the intermediate 
points Lemmon, South Dakota, Spearfish, South Dakota, Newcastle, Wyo- 
ming, Rapid City, South Dakota, Hot Springs, South Dakota, Chadron, 
Nebraska, Alliance, Nebraska, Scottsbluff, Nebraska, Cheyenne, Wyo- 
ming, Sidney, Nebraska, Sterling, Colorado, and the terminal point 
Denver, Colorado. 

That the public convenience and necessity require that the certifi- 
cate of public convenience and necessity held by Frontier Airlines, Inc. , 
be amended so as to authorize Minot, North Dakota, as an alternate 
intermediate point to Dickinson, North Dakota, on Frontier's present 
segment between Williston, North Dakota, and Bismarck-Manden, North 
Dakota. 
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That these route segments should be authorized subject to the 
condition that Frontier may overfly any intermediate point on flights 
over all or part of the Omaha-Denver-Casper segment and the Bismarck- 
Manden-Denver segment provided that each intermediate point on the 
Omaha-Denver segment receives two daily round trips to each of the 
terminal points and that each intermediate point on the Bismarck-Mandan-~ 
Denver segment receives two daily round trips to the terminal point Denver. 


[ 13152] 
75 [ ID-655] 

That Frontier may overfly Alliance, Scottsbluff, Sidney and Ster- 
ling on flights over all or part of the Omaha-Denver-Casper segment or 
the Bismarck-Mandan-Denver segment provided that points are served 
on at least two daily round trips to Denver whether operated over either 
segment. : 

That Frontier may overfly Imperial on flights over all or part of 
the Omaha-Denver-Casper segment provided the point is served on at 
least one daily round trip to Denver. : 

That Frontier shall schedule service to a minimum of two inter- 
mediate points on flights between Denver and Omaha and between Denver 
and Rapid City. 

That the public convenience and necessity require that the certifi- 
cate of public convenience and necessity held by North Central Airlines, 
Inc. , for route No. 86 be amended so as to authorize air transportation 
service, (1) Between the terminal point Minot, North Dakota, the inter- 
mediate points Bismarck-Mandan, North Dakota, 2 
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Aberdeen, South Dakota, Huron, South Dakota, Brookings, South Dakota 
and the terminal point Minneapolis-St. Paul, Minnesota, (2) Between the 
terminal point Sioux Falls, South Dakota, the intermediate points Mit- 
chell, South Dakota, Huron, South Dakota, Watertown, South Dakota, and 
the terminal point Minneapolis-St. Paul, Minnesota, (3) Between the 


terminal point Sioux Falls, South Dakota, the intermediate points Worth- 
ington, Minnesota, Mankato, Minnesota, and the terminal point Minnea- 
polis-St. Paul, Minnesota, (4) Between the terminal point Grand Forks, 
North Dakota, the intermediate points Fargo, North Dakota, Watertown, 
South Dakota, Brookings, South Dakota, Sioux Falls, South Dakota, Yank- 
ton, South Dakota, Sioux City, Iowa, and Norfolk, Nebraska, and the ter- 
minal point Omaha, ‘Nébraska, (5) Between the terminal point Bismarck- 
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Mandan, North Dakota, the intermediate points Jamestown, North Dakota, 
Fargo-Moorhead, North Dakota, Fergus Falls, Minnesota, and Alexandria, 
Minnesota, and the terminal point Minneapolis-St. Paul, Minnesota, (6) 
Between the terminal point Minneapolis-St. Paul, Minnesota, the inter- 
mediate point Brainerd, Minnesota, Bemidji, Minnesota, Thief River 
Falls, Minnesota, Grand Forks, North Dakota, Devils Lake, North Dakota, 
and the terminal point Minot, North Dakota, (7) Between the terminal 

point Minneapolis-St. Paul, Minnesota, the intermediate points Eau Claire, 
Wisconsin, Marshfield, Wisconsin, and Appleton, Wisconsin, and the ter- 
minal point Milwaukee, Wisconsin, and (8) That Ashland, Wisconsin, 
should be added as an intermediate point on North Central's present seg- 
ment 1 between the terminal point Duluth, Minnesota, - Superior, Wis- 
consin, and the intermediate point Ironwood, Michigan. 
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That these route segments should be authorized subject to the con- 
dition that after each intermediate point has received two daily round 
trips, it may be overflown by North Central on flights over a part or all 
of the segment, except that on flights between the local service carrier's 
terminal points which are served by a single trunk carrier, a minimum 
of two intermediate points shall be served. 

That the public convenience and necessity require that the certifi- 
cate of public convenience and necessity held by Ozark Airlines, Inc. , 
be amended so as to authorize air transportation service, (1) Between 
‘the terminal point Minneapolis-St. Paul, Minnesota, the intermediate 
points Rochester, Minnesota, Austin-Albert Lea, Minnesota, Mason 
City, Iowa, Waterloo, Iowa, and Cedar Rapids, Iowa, and the terminal 
point Duvsract} Iowa, - Moline, Illinois, (2) Between the terminal 


point Sioux City, Iowa, the intermediate points Des Moines, Iowa, Ot- 
tumwa, Iowa, Burlington, Iowa, and Quincy, Illinois, and the terminal 
point St. Louis, Missouri, (3)“Between the terminal point Omaha, Nebraska, 
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the intermediate points Lincoln, Nebraska, and Beatrice, Nebraska, (a) 


beyond the intermediate point Beatrice, Nebraska, the intermediate point 
Topeka, Kansas, and the terminal point Kansas City, Missouri, and (b) 
beyond the intermediate point Beatrice, Nebraska, the intermediate point 
St. Joseph, Missouri, and the terminal point Kansas City, Missouri, 

(4) Between the terminal point Chicago, Illinois, the intermediate points 
Rockford, Illinois, Dubuque, Iowa, Waterloo, lowa, Mason City, Iowa, 
and Fort Dodge, Iowa, ! 
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(a) beyond the intermediate point Fort Dodge, Iowa, the terminal point 
Sioux City, Iowa, and (b) beyond the intermediate point Fort Dodge, Iowa, 
the terminal point Omaha, Nebraska, (5) Between the terminal point Des 
Moines, Iowa, the intermediate point Iowa City, Iowa, (a) beyond the 
intermediate point Iowa City, Iowa, the intermediate point Dubuque, Iowa, 
and the terminal point Chicago, Illinois, and (b) beyond the intermediate 
point Iowa City, Iowa, the intermediate point Clinton, Iowa, and the 
terminal point Chicago, Illinois, (6) Between the terminal point Minnea- 
polis-St. Paul, Minnesota, the interrcediate points Rochester, Minnesota, 
Mason City, Iowa, Fort Dodge, Iowa, and the terminal point Des Moines, 
Iowa, (7) Between the terminal point Des Moines, Iowa, the intermediate 
points Ottumwa, Iowa, Burlington, Iowa, Peoria, Illinois, and the ter- 
minal point Chicago, Illinois, and (8) Between the terminal point Chicago, 
Illinois, the intermediate points Davenport, Iowa, - Moline, Illinois, 
Burlington, Iowa and St. Joseph, Missouri, and the terminal point Kan- 
sas City, Missouri. | 

That these route segments should be authorized subject to the 
condition that after each intermediate point has received two daily round 
trips, it may be overflown by Ozark on flights over a part or all of the 
segment, except that on flights between the local service carrier's 
terminal points which are served by a single trunk carrier, a minimum 
of two intermediate points shall be served. : 
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That the public convenience and necessity require the suspension of 
the service of Northwest Airlines, Inc. , at Jamestown, North Dakota. 

That the public convenience and necessity require the suspension 
of the service of United Air Lines, Inc., at Iowa City, Iowa, Grand Island, 
Nebraska, North Platte, Nebraska, and Scottsbluff, Nebraska. 

That the public convenience and necessity require the suspension 
of the service of Western Air ‘hines, Inc., at Alliance, Nebraska, Chadron, 
Nebraska, Scottsbluff, Nebraska, Brookings, South Dakota, Hot Springs, 
South Dakota, Spearfish, South Dakota, Mankato, Minnesota, and Roches- 
ter, Minnesota. 

That the record fails to establish a need for protective labor provi- 
sions for the Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees and the Airline Pilots Associa- 
tion resulting from the suspension of the above cities from Western's 
certificate of public convenience and necessity. 

That Braniff Airways, Inc., Central Airlines, Inc., Frontier Air- 
lines, Inc., North Central Airlines, Inc., and Ozark Airlines, Inc., by 
their long services as certificated carriers are fit, willing and able prop- 
erly to perform such air transportation as they may be authorized in this 
proceeding and to conform to the provisions of the Act and the Rules, and 
Regulations, and requirements of the Board thereunder. 

That, except as indicated above, all applications should be denied. 
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[ 13358] 
* * * . * 


EXCEPTIONS OF NORTH CENTRAL AIRLINES, INC. 
TO THE INITIAL DECISION OF CURTIS C. 
HENDERSON, HEARING EXAMINER 


* * * 
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13. The Examiner erred in recommending the amendment of North 
Central's certificate to include the city of Ashland, Wisconsin (I. D. 562). 
Ashland is a relatively small city, with a 1950 population of 10,640. Its 
traffic potential is severely limited because of the absence of industry or 
other traffic generating factors. A most optimistic traffic forecast esti- 
mates that 3, 690 passengers will be generated on and off for Ashland in 
one year. On the basis of 150 passengers on and off per month, the bare 
minimum necessary for certification, Ashland only reaches the outer 
periphery for certification. Moreover, Ashland receives air service 
through Ironwood, another marginal point on North Central's system 
through the Ironwood airport located 40 miles away. ; 


14. The Examiner erred in recommending a route between 


Minneapolis and Milwaukee via Eau Claire, Marshfield and Appleton 
(I. D. 564). Eau Claire presently has service to Milwaukee via Winona 
and LaCrosse, Madison and via Green Bay. Additional service to Mil- 
waukee can serve only a very minor and limited travel market. Marsh- 
field, a city with a 1950 population of 12, 394 is served through Wausau 
and Stevens Point, being 44 and 35 miles respectively from each of the 
«cities. At both Stevens Point and Wausau, Marshfield can receive east- 
west and north-south service. A new east-west route through Marshfield 
would, 
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at best, be an extremely marginal route because of the poor traffic 
potential at Marshfield and because of the multiple service available 
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only a short distance away at both Wausau and Stevens Point. 

15. The Examiner erred in certificating Appleton as an intermediate 
point on a new route between Minneapolis and Milwaukee. Appleton, Wis- 
consin lies less than twenty miles northeast of Oshkosh and is connected 
with Oshkosh by a four-lane super highway. A good part of the passengers 
generated at Oshkosh now originate or are destined to Appleton. Certifi- 
cation of Appleton on a new route between Minneapolis and Milwaukee not 
only would dilute and reduce service between Oshkosh and Chicago but the 
segment west of Appleton to Minneapolis would be a weak link in the entire 


operation. 
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EXCEPTIONS ON BEHALF 
OF THE BUREAU OF AIR OPERATIONS 
TO THE INITIAL DECISION 


The Bureau of Air Operations takes the following exceptions to 
Initial Decision of Examiner Curtis C. Henderson in the subject case. 


I 

Exception is taken to the finding of the Examiner that the public 
convenience and necessity require air transportation by North Central 
on a route beyond Sioux Falls to Omaha via Yankton, Sioux City and Nor- 
folk (Initial Decision, p. 655). 

This exception is taken for the reason that the prime purpose of 
this route south of Sioux Falls would be to serve the traffic between 
points north of Sioux Falls and Omaha. The volume of traffic is not 
sufficient to warrant authorization of local service which would be com- 
petitive with Braniff (Brief to Examiner, p. 22) since the traffic flow is 
between communities of secondary importance in relation to the need 
for service to Minneapolis (Brief to Examiner, p. 24). 

Further, a prime purpose of local service carriers is to provide 
service from smaller points to the trunk carrier points in the area (Brief 
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to Examiner, p. 25). Braniff offers service south and east of Sioux Falls 


and Western offers service to the west. 


II 

Exception is taken to the Examiner's finding that the public con- 
venience and necessity require air transportation between Bismarck/ 
Mandan and the Twin Cities via Jamestown, Fargo, Fergus Falls and 
Alexandria, and to the finding that Northwest Airlines should be suspend- 
ed at Jamestown, S. D. (Initial Decision, p. 658). , 

This exception is based upon two factors: (1) the record does not 
support competitive service between Bismarck and Minneapolis; (2) the 
cities of Alexandria and Fergus Falls were deleted from North Central's 
certificate in the North Central Segment 5 Renewal Case, Order No. E- 
8610, dated November 1, 1954, because of low passenger traffic generat- 
ing ability. The suspension of Jamestown is only feasible if this route is 
authorized. (Brief to Examiner, p. 27). 

I 

Exception is taken to the finding of the Examiner that the public 
convenience and necessity require the addition of Newcastle, Wyoming, 
to the route between Bismarck and Denver (Initial Decision, p. 653). 

This exception is taken because the record does not show that the 
traffic generating potential of Newcastle is of sufficient size to offset the 
circuitous mileage involved in serving Newcastle. (Brief to Examiner, 
p. 41). Also, the record indicates that the principal need of Newcastle 
is for service to Casper, and such need would not be satisfied by the 
Examiner's proposal. 
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IV i 
Exception is taken to the finding of the Examiner that the public 
convenience and necessity require a route segment between Scottsbluff 


and Casper via Douglas and Lusk (Initial Decision, p. 653). 
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This exception is taken for the reason that the traffic generating 
ability of the intermediate cities does not appear sufficient to warrant 
certification, nor does it appear that Casper's needs for service to the 
east require authorization of a route (Brief to Examiner, p. 41). More- 


over, service to the east from Casper could be effectuated by on-line 
connections by Frontier at Cheyenne. 


Vv 

Exception is taken to the finding of the Examiner that the public 
convenience and necessity require the inclusion of Mason City as an 
intermediate point on a route between Minneapolis and Moline (Initial 
Decision, p. 656, 601 ff). 

This exception is taken for the reason that the benefits that would 
accrue to Mason City as a result of certification on this route would be 
achieved by the certification of Mason City on the Chicago-Sioux City/ 
Omaha and the Des Moines-Minneapolis routes. 


VI 

Exception is taken to the finding of the Examiner that the public 
convenience and necessity require the inclusion of Topeka as an inter- 
mediate point on a route between Kansas City and Omaha. (Initial De- 
cision, p. 656). 

Exception is taken due to the fact that the only new service that 
would be available would be to Lincoln, Beatrice and Omaha, and that 
the record does not disclose a need warranting authorization of service 
to Seven States 
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‘area cities (Brief to Examiner, p. 41). 


vol 
Exception is taken to the failure of the Examiner to specify the 
term of the awards to Frontier, Ozark and North Central, and the fail- 
ure to make points previously receiving service permanent. (Brief to 
Examiner, pp. 68-69). 
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Exception is taken to the failure of the Examiner to designate Ozark 
as the carrier to serve the segment Sioux City-Sioux Falls via Yankton on 
a route to Des Moines and beyond to St. Louis (Brief to Examiner, p. 47 ff). 

Exception is taken to the failure of the Examiner to designate Ozark 
as the carrier to serve the segment Sioux City-Omaha via Columbus and 
Norfolk (Brief to Examiner, p. 50 ff). 

These exceptions are taken since the Examiner's proposal represents 
the authorization of duplicative mileage with a trunk carrier, Braniff, be- 
tween Sioux Falls and Omaha with few benefits to be derived therefrom. 

The Bureau's proposal, on the other hand, will accomplish the same pur- 
pose of providing service from the intermediate points to Sioux Falls and 
Omaha and will in addition give the local carrier the opportunity to derive 

a longer haul from the passengers generated at those intermediate cities 
since it will be able to offer one-plane service to Chicago, a major com- 
munity of interest for all points in this area (Brief to the Examiner, p. 51 ff). 
Moreover, the grant of this segment will allow Ozark to achieve better 
utilization of its equipment. | 

The Bureau will not file a Brief to the Board in support of the fore- 
going exceptions. In support of these exceptions it relies upon its pre- 
viously | 
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filed Brief to Examiner Curtis C. Henderson as indicated herein. 


The Bureau requests permission to participate in oral argument 


in this proceeding. 
Respectfully submitted, 


/s/ James A. Tomlinson 
Acting Chief 
Legal Staff | 
For the Bureau of Air Operations 


[ Certificate of Service] 


Washington, D.C. 
January 13, 1958 
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BRIEF OF NORTH CENTRAL AIRLINES, INC. 
TO THE BOARD 


* * * 
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* * * * * 


Il. TWIN CITIES-QUAD CITIES LOCAL SERVICE ROUTE SHOULD BE 
EXTENDED TO CHICAGO AND CERTIFICATED TO NORTH CEN- 
TRAL INSTEAD OF OZARK 


A. The Examiner's Recommendation 
The Examiner recommended this route for Ozark because 
(1) Ozark is presently serving the route and (2) The Iowa market would 
best integrate with Ozark's system (I. D. 544). 
B. Gzark's-Se#as° With Respect To The Twin Cities-Quad Cities 
Route 
North Central does not believe the fact that Ozark is tempor- 
arily serving the Quad Cities-Twin Cities route should be a considera- 


tion in determining its permanent status. In the 
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Quad Cities Case where the issues were severely limited North Central 
was restricted from showing a great amount of off segment traffic. The 
Board stated that their decision in the Quad Cities Case and the certifi- 
cation of Ozark would in no way prejudice North Central's case in the 
Seven States Area Case. To utilize the Quad Cities-Twin Cities Case 


and the status given Ozark by that decision as a reason for the permanent 
certification of Ozark for this route is contrary to the Quad Cities de- 
cision of the Board and fair play. The issue in this. proceeding is Ozark's 


status. Its status should not be used as a reason to support the decision. 
* * * * * 
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* * * * * 
D. Service to Marshfield, Ashland and Appleton, Wisconsin. 

In Exception No. 14, North Central pointed out that the Examin- 
er had erred in recommending a route between Minneapolis and Milwaukee 
via Eau Claire, Marshfield and Appleton (I. D. 564). Eau Claire presently 
has service to Milwaukee via Winona, La Crosse and Madison, and by an 
alternate route via Green Bay. Additional service between Milwaukee and 
Eau Claire can only serve to dilute the traffic over North Central's exist- 
ing routes and to wastefully duplicate existing service. : 

Marshfield and Appleton are the two new cities which the route 
would serve. Marshfield had a 1940 population of 10, 359 and a 1950 pop- 
ulation of 12,394. The city is not an industrial city which is the kind of 
city necessary to generate any appreciable volume of air traffic. Probab- 
ly the decisive consideration in North Central's reasoning to oppose the 
certification of Marshfield is the fact that itis a relatively small city 
only 44 miles from Wausau and 35 miles from Stevens Point. At both 
of these cities, Marshfield passengers can receive multi-frequency four 


directional service. 


The other justification for certificating a route between Mil- 


waukee and the Twin Cities is to provide service to Appleton, Wisconsin. 
Appleton, Wisconsin is an industrial city , 
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and does generate a good amount of air traffic. This air traffic receives 
air service through the Oshkosh Airport, located less than 20 miles from 
Appleton via a super highway. North Central believes that this is ade- 
quate service to Appleton as it is impractical for an airline to make stops 
20 miles or less apart. However, if the Board should disagree with 
North Central's reasoning and wish to certificate Appleton, North Central 
recommends that Appleton be made an intermediate point on North Cen- 
tral's segment 4 between Minneapolis and Green Bay. Authority should 
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be granted to North Central to overfly Green Bay, Oshkosh and Manito- 
woc on service to Chicago. This certification would more adequately 
and easily provide Appleton with the service it is seeking. 

The Examiner recommended the certification of Ashland, 
Wisconsin as an intermediate point on North Central's segment 1 be- 
tween Duluth and Ironwood. North Central opposes the certification 
of Ashland on this route. Ashland had a 1940 population of 11, 101-and 
a 1950 population of 10,640. The city is regressive from a population 
standpoint. It is not an industrial city and, consequently, not the kind 
of a city that generates any substantial volume of air passengers. A 
most optimistic estimate of the traffic available at Ashland amounts to 
3,690 passengers annually. On the basis of 300 passengers on and off 
per month, the bare minimum necessary for temporary certification, 
Ashland only reaches the outer periphery necessary for certification. 
Ashland currently receives air service through Ironwood, another marg- 
inal point on North Central's system. Ironwood Airport is located ap- 
proximately 40 miles from Ashland, thereby giving Ashland reasonably 
close access to North Central's service. The burdening of North Cen- 
tral's route with cities of Ashland's size and proximity to cities receiv- 
ing service is a wasteful expenditure of money considering the probable 


use. 
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* a * * * 

North Central is willing and anxious to serve the routes recom- 
mended by the Trial Examiner. However, the Board must realize that 
every route recommended to North Central is a marginal public service 
route. North Central's total subsidy per route mile will undoubtedly re- 
flect an appreciable increase if the awards recommended are granted in 
this proceeding. North Central believes that the Board should certificate 
North Central for some economically desirable routes to offset the in- 
crease in subsidy resulting from the operation of the recommended routes. 
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UNITED STATES OF AMERICA E-13245 
CIVIL AERONAUTICS BOARD | 
WASHINGTON, D. C. 


DOCKET NO. 7454 ERS, 
SEVEN STATES AREA INVESTIGATION 


Decided: December 8,1958 

Certificate of Frontier Airlines, Inc. , for route No. 73 
amended so as to authorize service (1) between the terminal point 
Bismarck-Mandan, N. Dak. , the intermediate points Dickinson, N. 
D., Lemmon, and Rapid City, S. D., and (a) beyond Rapid City, 
S. D., the intermediate point Newcastle, Wyo. , and the Terminal 
point Casper, Wyo., and(b) beyond Rapid City, S. D. , the interme- 
diate points Hot Springs, S. D., Chadron, Alliance and Scottsbluff , 
Nebr. , Cheyenrje, Wyo. , and the terminal point Denver, Colo. , with 
the Rapid City-8ismarck/Mandan and the Rapid City-Casper exten- 
sions to continue in effect for a five-year period; (2) between the 
terminal point Denver, Colo. , the intermediate points Sterling, Colo. , 
Sidney, Imperial, McCook, Kearney, Hastings and Lincoln, Nebr. , 
and the terminal point Omaha, Nebr. , for a period of five years; 
(3) between the terminal point Omaha, the intermediate points Lin- 
coln, Grand Island, and North Flatte, Nebr. , and (a) beyond North 
Flatte, the intermediate points Sidney, Nebr. , and Cheyenne, Wyo., 
and the terminal point Denver, and (b) beyond North Flatte, the in- 
termediate points Alliance and Scottsbluff, Nebr. , and the terminal 
point Denver; (4) between the terminal point Casper, Wyo. , the in- 
termediate points Douglas and Lusk, Wyo. , Chadron, Valentine, 
Ainsworth, Norfolk, Columbus and Lincoln, Nebr. , and the terminal 
point Omaha, for a period of five years; and (5) between the terminal 
point Omaha, the intermediate points Lincoln and Beatrice, Nebr. , 
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and St. Joseph, Mo. , and the terminal point Kansas City, Mo. 

Frontier also authorized for a five-year period to serve Minot, 
N. D., as an alternate intermediate point with Dickinson, N. D., be- 
tween Williston and Bismarck-Mandan, N. D. on the carrier's Willis- 
ton Basin route. 

Certificate of North Central Airlines, Inc. , for route No. 86 
amended so as to authorize service (1) to Ashland, Wis., as an inter- 
mediate point between Ironwood, Mich. , and Duluth, Minn. -Superior, 
Wis. , on segment one for a five-year period; (2) to Rockford, Ill., as 
an intermediate point between Madison and Chicago on segment five; 
(3) between the terminal point Minot, N. D., the intermediate points 
Devils Lake and Grand Forks, N. D., Thief River Falls, Bemidji and 
Brainerd, Minn. , and the terminal point Minneapolis-St. Paul, Minn.; 
(4) between Minneapolis-St. Paul, Minn. , the intermediate points Eau 
Claire, Marshfield and Appleton, Wis. , and the terminal point Mil- 


waukee, Wis.; 


[ 15268] 
(5) between the terminal point Omaha, Nebr. , the intermediate points 
Norfolk, Nebr. , Sioux City, Iowa, Yankton and Sioux Falls, S. D., and 
(a) beyond Sioux Falls, S. D., the intermediate points Mitchell and 


Huron, S. D., and (i) beyond Huron, S. D., the intermediate points 
Aberdeen, S. Dak. , and Bismarck-Mandan, N. D., and the terminal 
point Minot, N, D., and (ii) beyond Huron, S. D., the intermediate 
point Watertown, S. D., and the terminal point Minneapolis-St. Paul, 
Minn. , and (b) beyond Sioux Falls, S. D., the intermediate points 
Brookings and Watertown, §. D., and Fargo, N. D., and the terminal 
point Grand Forks, N. D.; (6) between the terminal point Sioux Falls, 
S. D., the intermediate points Worthington, Fairmont and Mankato, 
Minn. , and the terminal point Minneapolis-St. Paul, Minn. , (7) be- 
tween the terminal point Rapid City, S. D., the intermediate points 
Spearfish, Pierre, Mobridge, Aberdeen and Watertown, S. D., and the 


‘ 
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terminal point Minneapolis-St. Paul, Minn. for a period of five years. 


Certificate of Ozark Air Lines, Inc. , for route No. 107 amen- 
ded so as to authorize service (1) between Chicago, the intermediate 
points Rockford, Ill. , Dubuque, Waterloo, Mason City and Fort Dodge, 
Iowa, and (a) beyond Fort Dodge, the terminal point Sioux City, 

Iowa, and (b) beyond Fort Dodge, the terminal point Omaha; (2) be- 
tween the terminal point Sioux City, Iowa, the intermediate points Des 
Moines, Ottumwa and Burlington, Iowa, and Peoria, Ill. , and the ter- 
minal point Chicago; (3) between the terminal point Davenport, Iowa- 
Moline, Ill. , the intermediate points Cedar Rapids and Waterloo, 

Iowa, and Rochester, Minn. , and the terminal point Minneapolis-St. 
Paul; (4) between the terminal point Des Moines, Iowa, the intermedi- 
ate points Fort Dodge and Mason City, Iowa, Austin-Albert Lea and 
Rochester, Minn. , and the terminal point Minneapolis-St. Paul, Minn.; 
(5) between the terminal point Des Moines, Iowa, the intermediate 
points Iowa City and Clinton, Iowa, and the terminal point Chicago, 

Ill. , for a period of five years; (6) between the terminal point Des 
Moines, Iowa, the intermediate points Cedar Rapids and Dubuque, 
Iowa, and Madison, Wis. , and the terminal point Milwaukee, Wis. , for 
a period of five years; (7) between the terminal point St. Louis, Mo., 
and the terminal point Quincy, Ill. , Hannibal, Mo., for a period of 
five years; and (8) between the terminal point Chicago, Ill. , the in- 
termediate points Davenport, Iowa-Moline, Ill. , Burlington, Iowa, 
Kirksville and St. Joseph, Mo. , and the terminal point Kansas City, 
Mo., for a period of five years. 

Braniff Airways, Inc. , suspended at Moline, Il. » on route 
No. 9 during the period Ozark is authorized to serve such point, and 
its authority to serve Minot and Bismarck-Mandan, N. D., Aberdeen, 
Huron and Watertown, S. D., and St. Joseph, Mo., on route No. 26, 
Mason City and Ottumwa, Iowa, and Quincy, Ill. , on route No. 48, 
Burlington, Iowa, on route No. 9, and over that part of segment 2 of 
route No. 48 between Sioux City and Des Moines, Iowa, terminated. - 
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Braniff's request for renewal of its authority to serve Lincoln, 
Nebr. , on route No. 26 denied where number of passengers incon- 
venienced by the elimination of Braniff's service would be relatively 
small, Frontier will be ableto.provide new service benefits to Lincoln, 
and benefits in the form of subsidy savings to Frontier and the Gov- 
ernment by transfer of Lincoln-Kansas City and Lincoln-Omaha serv- 
ice from Braniff to Frontier outweighs estimated loss of revenues 
suffered by Braniff as a result of its termination at Lincoln. 

Suspension of Braniff at Rochester, Minn. , not required where 
substantial number of passengers would be inconvenienced by loss of 
long-haul service provided by that carrier. 

United Air Lines, Inc. , suspended at Iowa City, Iowa, during 
period Ozark is authorized to serve such point; its authority to serve 
Scottsbluff, North Platte and Grand Island, Nebr. , on route No. 1, 
terminated. Service to the latter points by both United and Frontier 
would not be economic, and improvement in Omaha-Denver service, 
which can be accomplished by Frontier, results in increased conveni- 
ence for a considerably larger segment of the passengers generated 
by these cities than would be inconvenienced by loss of United's long- 
haul service. 

Western Air Lines, Inc. , suspended at Spearfish, S. D., dur- 
ing period North Central is authorized to serve such point; its author- 
ity to serve Scottsbluff, Alliance and Chadron, Nebr. , Hot Springs 
and Brookings, S. D., Mankato and Rochester, Minn. , on route No. 
35 terminated where record shows transportation requirements of 
these cities can be more adequately accommodated by the type of 
short-haul service which a local air carrier is so much better suited 
to provide. 

Board finds that Central is properly an applicant for an 
Omaha-Denver route; Examiner's contrary conclusion, based pri- 
marily on finding of a lack of evidence to support award because of 
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carrier's failure to timely file exhibits, is erroneous; absence of ex- 
hibit material does not necessarily mean that a finding of public con- 
venience and necessity cannot be made; sufficient material in record 
submitted by other parties to support finding of need for, and probable 
cost of, proposed route; general or “catchall” clause in Central's 
application requesting consideration as an applicant for any new routes 
found required and filing of formal notice by carrier invoking "'catch- 
all" clause to cover a Lincoln-Denver extension constituted sufficient 
basis for consideration of Central as applicant for Omaha-Denver 
route within standards applied in Southeastern States Case, 8C.A.B. 
716 (1947). Board also finds, however, that greater public benefits 
would flow from selection of Frontier rather than Central as carrier 


to operate Omaha-Denver route. 
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"Use it or lose it" policy, being simultaneously adopted by 
Board, contemplates an early and critical reassessment of traffic re- 
sults of new authorizations to determine whether cities are making suf- 
ficient use of air service they requested or should lose it. Specifically, 
in order not to "lose it", each city will be required to meet a minimum 
standard of use, e.g. enplane an average of five or more passengers 
daily; unless a city meets this minimum average enplanement for the 
twelve months following the initial six months of service, in the ab- 
sence of unusual or compelling circumstances, a formal investigation 
will be instituted to determine whether that city should lose its air 
service for lack of use. Traffic results of new route segments for 
same twelve-month period will also be reviewed, if the passenger load 
on each flight serving a segment in question averages less than five 
passengers, appropriate proceedings will be started to determine 
whether suspension or deletion of segment required; for those route 
segments, whose average passenger load per flight ranges between 


five and seven passengers, formal proceedings for termination of the 
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service, will be instituted except where unusual circumstances, such 
as extreme isolation or national defense needs dictate the contrary. 
Continuing surveillance of experienced traffic results at all points on 
new routes will be maintained, and cities, as well as carriers serving 
them, will be expected to make all-out effort to develop requisite 
traffic so service will not be lost. 

Imposition of protective labor conditions, as urged by Air Line 
Pilots Association and Brotherhood of Railway and Steamship Clerks, 
Freight Handlers and Station and Express Employees, not warranted; 
present proceeding involves only suspension of service at particular 
points on a route where the route itself remains in operation; danger of 
any sizeable loss of employment as result of the proposed suspension 
appears unlikely, and any adverse impact which might occur from trans- 
fer or reassignment to other stations would be comparatively minor. 

As a general rule, carriers operating new routes will have 
authority, so long as each intermediate point is scheduled to receive 
two daily round trips, to nonstop between noncompetitive terminals, 
but will be required to make at least one stop between competitive ter- 
minals. Requiring the local service carrier to schedule at least two 
daily round trips to each intermediate point (with minor exceptions) be- 
fore nonstop or one-stop flights can be operated, will assure necessary 
minimum pattern of service to these points; permitting the local service 
carriers the freedom necessary to operate additional flights over the 


segments on a nonstop or one-stop basis where traffic demands 
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warrant, will enable management to provide improved service to the 


public, and at the same time conduct more economical operations; 
trunkline carriers are fully capable, in an economic sense, of coping 
with the limited amount of competition from the local service carriers 
being authorized and are not entitled to, nor do they need, any further 
protection from the local service carriers. 


[15271] 
93 
APPEARANCES: 

Same as in the Initial Decision, and in addition: 

F. Harold Bennett and George F. Archer for the Air Line 
Pilots Association. | 

Clifton Hurlburt for the City of Aberdeen, S. D. 

H. C. Timberlake for the Cities and Chambers of Commerce 
of Appleton, Ashland and Marshfield, Wis. , and the County of Outa- 
gamie, Wis. : 

R. A. Propf for the City and Chamber of Commerce of Austin, 
Minn. 

Frank G. Kasanda for the Cities of Bismarck, Devils Lake 
and Dickinson, N. D. 

Milton Coffman for the City of Casper, Wyo. 

Donald T. Hines for the City of Cedar Rapids, Iowa, and the 
Cedar Rapids Airport Commission. 

Raymond J. Rasenberger for the City of Clinton, Iowa. 

George E. Nelson for the Cities of Douglas and Lusk, Wyo. 

Robert Reed Gray for the City of Dubuque, Iowa, and the Du- 
buque Airport Commission. 

E. F. Hensch for the City of Fergus Falls, Minn. 

L. O. Randall for the City of Grand Rapids, Minn. 

George Reynolds for the City of Imperial, Nebr. 

Carlton O. Gorder for Lawrence County, S. D, , and the Cities 
and Chambers of Commerce of Deadavood and Lead, S. D. 

Arlee Mucks for the City and Chamber of Commerce of Madi- 
son, Wis. ! 

T. W. Reynolds and John T. Harris for the City of McCook, 
Nebr. 


John H. Pratt for the Minneapolis-St. Paul Metropolitan Air- 
ports Commission. 

Andrew A. Mapes for the City and Chamber of ‘Commerce of 
Norfolk, Nebr. | 
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Irving Epstein for the City and Chamber of Commerce of 
Omaha, Nebr. 

R. C. Riter for the City of Pierre, S. D. 

James E. Anderson for the City of Rapid City, S. D. 

L. L. Schroeder for the City and Chamber of Commerce of 
Rochester, Minn. 

Albert F. Beitel for the Seven States Area Conference. 

James E. Verner for the South Dakota Aeronautics Commission. 

G. Nathan Calkins for the City and Chamber of Commerce of 
Spencer, Iowa. 

J. C. Coapland for the City of Valentine, Nebr. 

Joseph D. Sullivan for the City and Chamber of Commerce of 
Watertown, S. D. 

James L. Vance for the City of Worthington, Minn. 


[15272] 
OFINION 
BY THE BOARD: 

This proceeding is the first ina series of major area route 
cases in which the Board is reappraising the local air service pattern 
in various sections of the United States. The present investigation 
was instituted by the Board! upon the petition of the states of North 
Dakota, South Dakota, Minnesota, Iowa, Nebraska, Wisconsin and 
Illinois to determine the local air service needs in the general area 
covered by the petitioning Seveniitaten.<” Involved in this proceeding 
are proposals by four local air carriers for extensions of their present 
routes to provide air service in this rea requests by some 54 city 
applicants for local air service, and applications by trunkline carriers 
seeking suspension or deletion of service at many points throughout 
the Seven States area.” In addition, there is involved an investigation 
by the Board to determine whether trunkline service at various other 


cities in this area should be suspended. 
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After due notice a public hearing was held at Omaha , Nebr. , 
and at Washington, D. C., before Examiner Curtis C. Henderson, 
who has issued his Initial Decision recommending the award of a sub- 
stantial number of new local service routes in the Seven States area 
encompassed by this | 


17 Order No. E-9847, dated December 14, 1955. | 

2/ The Board's order of consolidation (order No. E-10100, dated 
March 20, 1956) defined the geographical scope of the proceeding as 
encompassing the general area bounded on the east by Chicago, on the 
west by Denver and Williston, on the south by St. Louis and Kansas 
City and on the north by the Canadian border. 

3/ The proposals of the air carriers (Central Airlines, Inc. , 
Frontier Airlines, Inc. , North Central Airlines, Inc. p and Ozark Air- 
lines, Inc. ,) and their contentions in support thereof are described in 
detail in the Examiner's Initial Decision. 

4/ The various applications consolidated in this proceeding are set 
forth in Appendix 1 of the Initial Decision. 
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Exceptions to the Examiner's Initial Decision, and 


5/ 


proceeding. — 
briefs in support thereof have been filed, and oral argument has been 

heard by the Board. £/ Our review of the Initial Decision and the rec- 
ord herein has led us to reach a different conclusion than the Examiner 
with respect to many of the routings over which new services should be 
established in this area. Nevertheless, there are substantial portions 
of the Initial Decision with which we agree. Accordingly , those por- 


tions with which we agree, we will adopt as our own, except as may be 


modified herein. 2/ 

Each of the carrier applicants has submitted data with respect 
to the potential air traffic and estimated cost of its proposed service, 
and the city applicants , and many of those to which service is proposed, 
filed exhibits of factual data with respect to their economic character- 
istics, local transportation facilities, and other factors bearing on the 
need for air service. Careful consideration has been given to this 
material in determining the air transportation needs of the Seven States 
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area. We have endeavored, within the confines of the present proceed- 
ing, to meet the primary local air needs of the smaller communities 
in the area and to do so ina manner which will foster the development 
of a sound pattern of local air service in the Seven States area covered 
by this proceeding. 


5/ A summary of the new routes recommended by the Examiner 
will be found in Appendix A attached to this opinion. 

-6/ The many exceptions, briefs and statements of position which 
have been filed with the Board in this proceeding are listed in the at- 
tached Appendix B. 

7/ Weare adopting pages 1 through 531 of the Initial Decision and 
its Appendix I except for the corrections noted in Appendix C attached 
to this opinion, and except for any statements in this portion of the 
Initial Decision which could be construed as findings. Those portions 
of the Examiner's findings and conclusions (pp. 532-652) which we are 
adopting as our own, except as modified herein, are attached to this 
opinion as Appendix D. 

8/ This factual material is summarized in the Initial Decision. 
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With this objective in mind, we have authorized a substantial amount of 
new and improved air service for many users of air transportation. 
While new and improved service has been provided for many communi- 
ties, we have been compelled for economic reasons to deny many other 
cities the air service which they requested. Many considerations have 
influenced our decision in this respect--e.g., the volume of probable 
traffic which would be developed, the cost of the service to the carrier 
and the Government, the location of the community in relation to pres- 
ently available air service, the amount of circuity required to serve a 
particular city and the resultant cost involved, and the isolation of a 
community from its primary trade centers. 

For the sole purpose of facilitating a discussion of the various 
applications for local service, we have divided the area into various 
sections under the following main headings and they are considered in 
that order: &) Bismarck, Casper and Denver; (b) Williston and 
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Minot; (c) Omaha, Denver and Casper; (d) Omaha and Kansas City; 
(e) North Dakota, South Dakota and Western Minnesota; (f) Wiseonsin; 
and (g) Iowa, Illinois and Missouri. 

After consideration of the record, and for the one stated 
hereinafter , we conclude that Frontier should be awarded the following 
new route segments: 

1. Between Bismarck, the intermediate points Dickin- 
son, Lemmon, and Rapid City and (a) beyond Rapid City to 
Casper via Newcastle, and (b) beyond Rapid City to Denver via 
Hot Springs, Chadron, Alliance, Scottsbluff and Cheyenne. 


[15275] | 
2. Between Omaha and Denver via Lincoln, Hastings, 
Kearney, McCook, Imperial, @isiney and Sterling. 
3. Between Omaha, the intermediate points Lincoln, 
Grand Island, North Platte and (a) beyond North Platte to Den- 
ver via Sidney and Cheyenne; and (b) beyond North Platte to 
Denver via Alliance and Scottsbluff. : 
4. Between Omaha and Casper via the intermediate points 
Lincoln, Columbis, Norfolk, Ainsworth, Valentine, Chadron, 
Lusk and Douglas. , 
5. Between Omaha and Kansas City via Lincoln, Bea- 
trice and St. Joseph. 
We have also decided to modify Frontier's present segment 9 by desig- 
nating Minot as a new intermediate point between Williston and 
Bismarck-Mandan. We will turn our attention first to a discussion of 


the new route awards to Frontier. 
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1. Bismarck-Casper-Denver Route. 
Western is requesting that its service at Alliance, Scottsbluff, 


Chadron and Hot Springs--intermediate points between the Denver-Rapid 
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City portion of segment 1 of its route 35--be eliminated. Frontier has 
proposed that its service be substituted in lieu of Western's between 
Denver and Rapid City and that its proposed service be extended be- 
yond Rapid City to the terminal Bismarck-Mandan. 

The Examiner concluded that, in view of the substantial benefits 
to the communities resulting from such a substitution of carriers, 
Western's local service between Denver and Rapid City should be 
transferred from Western to Frontier. In addition he found that the 
public convenience and necessity required that Frontier be extended 
beyond Rapid City to Bismarck-Mandan via various intermediate points. 
He therefore recommended that Frontier be awarded a new segment 
from Denver to Bismarck-Mandan via Cheyenne, Scottsbluff, Alliance, 
Chadron, Hot Springs, Rapid City, Newcastle, Spearfish and Lemmon, 
with Western suspended at Scottsbluff, Alliance, Chadron, Hot Springs 
and Spearfish. There is no dispute by any of the carriers or the af- 
fected cities with the Examiner's conclusion to substitute Frontier in 
lieu of Western to operate a local service route between Denver and 
Rapid City and we find that giving these cities local instead of trunkline 


service would be in the public intetent 
The transfer of Scottsbluff, Alliance, Chadron and Hot Springs 


from a 


9/ North Central originally proposed a Rapid City-Denver service 
via Hot Springs, Alliance, Scottsbluff and Cheyenne, but did not file any 
exceptions to the Examiner's selection of Frontier for the proposed 
service. 


[15277] 
trunkline to a local carrier will provide these communities with better 
and more frequent service to their principal community -of-interest 
centers and gateway points and is consistent with the Board's policy in 
comparable situations. The record clearly indicates that the transpor- 
tation requirements of Alliance, Scottsbluff, Chadron and Hot Springs 
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can be more adequately accommodated by the type of short-haul serv- 
10/ 


ice which a local air carrier is so much better suited to provide .— 
These communities have strong ties and need for eoimminter service to 
Denver and Rapid City, both of which serve as trading centers and 
gateway points, but Western's service, geared primarily for the bene- 
fit of the long-haul traveler, has failed to meet these traffic require- 
ments and has been ineffective in tapping the potential market or giving 
these communities a fair opportunity to demonstrate their traffic- 
generating ability. As the record shows, Western provides these 
communities with only one DC-3 round trip per day and these flights 
are so timed that a passenger cannot complete in one day (nor even in 
two days) a business round trip to either Denver or Rapid City 11/ 
However, despite the limited and inconvenient service available, most 
of these cities have shown a continued pattern of traffic growth, and 
the record clearly indicates that their growth : 


“IC/_ It is estimated that 90 percent of the total traffic generated by 
Western at Alliance, 88.2 percent at Scottsbluff and 65.3 percent at 
Hot Springs would be benefited by the improved service proposed by 
Frontier. Although service was only recently inaugurated at Chadron, 
the record shows that for the two-week survey period in March 1957, 
over 80 percent of that city's total traffie-would be Convenienced by the 
proposed substitution of carriers. 

11 11/ In addition, travelers between Rapid City and benver are simi- 
larily inconvenienced. For example, the latest Official Airline Guides 
show that Western's flight leaves Rapid City at 1:48 p.m. and arrives 
in Denver at 5:13 p.m. (after scheduled stops at the intermediate 
points), while the flight in the opposite direction leaves Denver at 7 
a.m. and arrives in Rapid City at 10:32 a.m. 
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and economic status have likewise shown an upward trend.12/ With 
more frequencies and better-timed schedules, there is every reason 
to believe that Frontier should be able to generate a substantial amount 


of additional traffic at these points” 


Although we recognize that the substitution of Frontier's service 
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in lieu of Western's will mean that the Government will now be re- 
quired to support air service to these points, since Western is a 
service-rate carrier and Frontier a subsidized carrier, we are satis- 
fied that the improved service and resulting benefits accruing from 
the substitution of carriers more than offset the cost to the Government 


14/ 


of providing the local air service.— Of course, we expect the cities 
as well as the carrier to expend every effort possible to see that ade- 
quate use is made of the local air service being given them at consid- 
erable expense to the Government. 

As indicated previously, the Examiner recommended that Fron- 
tier's Denver-Rapid City service should be extended north of Rapid City 
to the terminal Bismarck-Mandan via Newcastle, Spearfish and Lem- 
mon. While we agree with the Examiner's basic conclusion to extend 
Frontier beyond Rapid City to Bismarck, we would authorize such a 
service over a somewhat different routing than did the Examiner. Our 


examination of the record leads us to conclude that 


127 A review of the economic and community of interest data, his- 
toric traffic, isolation factors and a general description of the on-route 
cities is set forth in the Initial Decision. 

13/ Bureau Counsel's assumption with which Western was in sub- 
stantial agreement, that, as a result of increased frequencies, Frontier 
would double Western's figures at these points appears reasonable. 

14/ Our estimated cost of Frontier's operation over this route seg- 
ment is set forth in Appendix E. 
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the segment will be strengthened and more passengers will be conveni- 
enced if the new route segment is authorized so as to permit Bismarck- 
Casper as well as Bismarck-Denver service, and if Newcastle is cer- 
tificated as an intermediate point between Casper and Rapid City rather 
than as proposed by the Examiner. We would also designate Dickinson 


rather than Spearfish as an intermediate point on the new Segment—” 


In other words, we would certificate the new segment to run from Bis- 


marck via the intermediate points Dickinson and Lemmon to Rapid City 
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and (a) beyond Rapid City to Casper via Newcastle, and (b) beyond 
Rapid City to Denver via Hot Springs, Chadron, Alliance, Scottsbluff 
and Cheyenne. : 

The record shows that the entire western half of the Dakotas 
north of the Black Hills to Bismarck is extremely isolated and the 
lack of north-south public transportation has long been a major prob- 
lem in the development of this part of the country. Because of the ab- 
sence of any through north-south rail or air service and inadequate and 
inconvenient connecting service to major points of interest, business 
travelers have had to rely largely upon motor transportation for their 
north-south travel needs. However, due to the distances involved, the 
rugged terrain to be traversed, the severe winters and the poor condi- 
tion of the roads that are often impassable during substantial periods 
of the year, this type of transportation is time-consuming and unsatis- 


factory, thus enhancing the relative advantage of air service. 


157 While we agree that air service at Spearfish should be trans- 
ferred from Western to a local air carrier, we believe, as indicated 
on p. 71. infra, that the transportation requirements of this community 
can best be met by orienting its service to the east rather than includ- 
ing it on a north-south routing as recommended by the Examiner. 
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The substantial and rapidly expanding petroleum industry in the 
Williston Basin Area, of which Bismarck-Mandan is the center, the 
recent oil activity in the western part of both South Dakota and Nebraska, 
and the discovery of potentially rich deposits of uranium in western 
Dakotas and eastern Wyoming, as well as mutual economic interests 
in cattle, sheep and agricultural production, create a substantial com- 
munity of interest between the majority of cities to be served on the 
new route and emphasize the need for fast and convenient means of 
transportation, not only for travelers but for Shippers as well. Con- 
necting the oil interests in Bismarck with those in Denver, Casper and 


Rapid City by direct air service will permit great savings in time and 


[15280] 

102 
costs of the traveling and shipping public over the existing circuitous 
two-carrier connecting service, making possible a greater exploitation 
of the traffic potential which undoubtedly has not been fully developed 
by such indirect service. We are confident that such a routing would 
be of substantial benefit to the economy of this area and be an impor- 
tant factor in the further development of the important petroleum and 
uranium production. 

The proposed extension will aslo benefit the other Williston Basin 
oil cities of Dickinson, Williston and Minot by giving them a more direct 
service to Rapid City, Cheyenne, Casper and Denver, with which they 
have common interests. The on-route South Dakota cities will be given 
first direct service to Bismarck-Mandan and Newcastle, with which they 
have indicated substantial economic ties; and the western part of North 
Dakota will be afforded access by air to the popular vacation area in the 
Black Hills. In addition, the route will afford Frontier greater opera- 
tional flexibility, since the carrier will now be able to serve both Bis- 


marck and Casper on two 
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segments and better integrate its operations over that part of its system. 


Lemmon, located 200 miles north of Rapid City, 200 miles west 
of Aberdeen and 138 miles south of Bismarck, its closest air source, is 
extremely isolated by the lack of surface transportation, long distances 
and secondary highways to points with which it has a substantial com- 
munity of interest. Lemmon is the largest city and trade center for an 
expanding and substantial agricultural and ranching area comprising ten 
counties with a 1950 population of approximately 50,000 persons. 18/ 
The commercial activity of the area has been confined largely to the 
production of grain and livestock, with the value of the livestock in only 
five of the counties comprising the Lemmon trade area in 1955 estimated 
at $36,000,000. The completion of the Shadehill dam, as part of the ex- 


tensive Missouri River Basin project a few miles from Lemmon, will 
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provide irrigation and unlimited power for expanded agricultural and 
livestock production throughout the area and further stabilize its econo- 
my as well as enhancing its attractions as a fishing and hunting areal! 
The recent discovery of oil and uraniferous lignite fields near Lemmon 
has further expanded the base of its economy and increased its need 
for fast and modern means of transportation, particularly to Bismarck, 
Rapid City, Denver, and Billings, where its oil and uranium interests 
are centered. Lemmon also has substantial commercial, recreational, 


religious 


16/ The record shows that Lemmon's population, wholesale and 
retail sales, total bank deposits and other economic indices have 
steadily increased in the last few years. For example, its postal re- 
ceipts increased from some $9,000 in 1945 to over $32,000 in 1955 and, 
although not the recipient of regularly scheduled air service, its out- 
going airmail for the period between November 30 and December 9, 
1955, averaged 75.8 per day. (See Initial Decision pp. 249-252). 

17/ It was estimated that some 100,000 annual sportsmen-recreation 
visitors would be attracted to the Shadehill area. 
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and educational ties with other South Dakota cities from which it is 
separated by great distances, and with Bismarck, which serves as the 
primary trade and medical center for Lemmon and its surrounding 
trade area and to which it has no usable rail or bus service. Inclusion 
of Lemmon on the Rapid City-Bismarck extension would add little addi- 
tional cost to the operation of the route, since it lies almost on the 
direct line of flight. At the same time, the unavailability of commer- 
cial transportation facilities to its primary community -of-interest 
points and the intercity distances involved should lead to a substantial 
use of the new air service being provided, and contribute to the develop- 


18/ 


ment of its expanding economy.— 


We also believe that Dickinson should be designated as an inter- 


mediate point between Lemmon and Bismarck on the new route segment 


in order to satisfy its indicated need for better ne ans of transportation 
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to Rapid City. Although no specific evidence was submitted by either 
Frontier or Dickinson as to the community of interest between Dickin- 
son and the other on-route cities on the proposed Bismarck-Casper- 


Denver route, or the amount of traffic to and from Dickinson which 


reasonably could be expected to utilize such a service ee! Dickinson 


in its brief and in oral argument requested that the route through Rapid 
City to Bismarck be authorized via Dickinson rather than 


187 Based on an air-traffic potential survey of 33.5 percent of the 
business firms in Lemmon and projecting the results of that survey to 
the additional 522 firms in its trade area reasonably accessible to the 
Lemmon Airport, Lemmon estimates that the annual passengers from 
the entire area should total approximately 3200 initially. 

19/ The evidence submitted by Dickinson at the hearing was limited 
to economic data and other factors showing its strong ties with Fargo 
and other North Dakota cities to the east and the Twin Cities and the 
traffic which would move to those points if given single-plane service. 
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Lemmon, or in the alternative, that Dickinson and Lemmon be made 
alternate intermediate points, or that Dickinson be served on a flagstop 
basis. Dickinson asserted in its brief that in view of the absence of 
any rail or air service to Rapid City and the 41/2 to 5 hours driving 
time required to reach that city by automobile plus the fact that little 
additional flying time to Rapid City via Dickinson compared to the 
Bismarck-Rapid City flight time via Lemmon, its inclusion as an inter- 
mediate point instead of Lemmon was warranted. 

We cannot agree with Dickinson's basic assumption that it has 
supported its claim that it rather than Lemmon should be included as 
an intermediate point nor are we persuaded as to the soundness of its 
alternative proposal that the two cities be designated as alternate 
intermediate points. Lemmon fully prosecuted its application in this 
proceeding for inclusion on the Rapid City-Bismarck extension and 
demonstrated to our satisfaction that air service to Lemmon was re- 
quired by the public Gonvenience and necessity. There has been no 
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showing by Dickinson which would lead us to conclude that our finding 
in this respect should be reversed or that Lemmon's transportation 
requirements could be satisfied if we were to name Lemmon and Dic- 
kinson as alternate intermediate points, thus providing Lemmon with 
only one round-trip flight a day. Lemmon receives no regularly 
scheduled air service at the present time , whereas Dickinson, as a 
certificated point on Frontier's segment 9 between Williston and Bis- 
marck, is the recipient of air service and will have available one- 
carrier service to Rapid City and the other on-route cities even without 
being designated as an intermediate point on the new segment being 


awarded herein. 
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However, as the record shows and as we are aware from our 


review of Dickinson's characteristics in the Williston’ Basin Area Case, 
18 C.A.B. 873 (1954), Dickinson is situated in the Williston Basin Oil 
area and is closely interrelated with the oil industry. Dickinson has a 
common interest and economic ‘ties with the oil industry in Rapid City, 
Casper and Denver. Accordingly, the provision of single-plane over 
one-carrier service would convenience a segment of Dickinson's traffic 
and would be of substantial benefit in further developing its economy. 
We recognize that the additional circuity involved in serving Dickinson 
between Lemmon and Bismarck will inconvenience to some extent the 
bulk of the traffic moving over the route segment and will add to the 
cost of its operation. However, we conclude that the benefits flowing 
from Dickinson's inclusion outweigh the disadvantages. 

As we previously indicated, adding Casper on this route should 
increase its usability by accommodating the travel needs of many of 
the on-route cities and, because of its importance as an oil, mining, 
and marketing center and its relative inaccessibility to the cities in 


this area, the advantages offered by direct air service between Bis- 


marck and Casper should, in our estimation, provide substantial 
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public benefits and contribute to the success of the route. Casper, as 
the operating and administrative center of the oil and gas development 
for the Rocky Mountain area, is closely interrelated with the oil fields 
in the Williston Basin area as well as those in eastern Wyoming and 
western North and South Dakota and Nebraska as well as with the 
uranium activity in the Black Hilis area. 20/ Over three hundred oil 


companies maintain 


30/ The record shows that a 2.5 million dollar uranium processing 


plant has been constructed near Hot Springs, South Dakota, to process 
uranium extracted in the fields near Casper, Newcastle and western 
South Dakota. 
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offices in Casper to handle the discovering, supplying, drilling, pro- 
ducing and refining operations for the industry , and as indicated by 
the record, fast passenger, property and air mail service is urgently 
needed to avoid delays which are so costly in this high-cost industry. 
Casper is also a major trunkline gateway to the west for much of this 


area and the new service should attract new airline users for beyond 


service. 
Due to the lack of usable rail or air service, the mountainous 
terrain and substantial distance separating Newcastle from its natural 
trade centers, it is extremely isolated and has shown a need for air 
service.21/ Newcastle, with a population of some 6000 persons and 
a trading area of more than 30,000, is located in one of the richest ") 
oil-producing regions in eastern Wyoming, some 188 miles east of 
Casper, 320 miles northwest of Denver and 79 miles southwest of 
Rapid City. In addition to oil, it is also a major cattle, sheep and 
grain-producing center, with bentonite and coal mining also important 
industries. Discovery of new uranium deposits near Newcastle has 
greatly enhanced the importance of its uranium production and in- a 
creased its ties with Casper and cities in western North and South 
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Dakota. Manufacturing is the third largest industry in the Newcastle 


area and in 1954 grossed over 13 million dollars. The lumber indus- 
try is also important to Newcastle's economy and 80% of the timber 

cut in this area in 1955 was milled in the sawmills near Rapid City. 
Newcastle is the western gateway to the Black Hills and in 1954 tourism 
accounted for over three and a quarter million dollars of its revenue, 


which should show a substantial increase if more 


217 Newcastle has one train a day to Casper which because of ter- 
rain and circuitous routing, takes 18 hours and 15 minutes to travel 
the 188 miles to Casper as compared to the 50 minutes required by air. 
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adequate means of transportation are available. The record shows that 
Newcastle's population and employment have doubled since 1950 and 
the average income has increased steadily. Retail sales in Newcastle 
jumped from 5 million dollars in 1948 to 13 million in 1954; retail sales 
in the Newcastle trade area for the same year totaled 42 million dollars. 
Other economic indices have shown similar increases. There is every 
reason to believe that, considering the nature and diversity of its econ- 
omy and its importance as a tourist attraction, this impressive pattern 
of growth should continue and will be reflected ina substantial use of 
the new air service being authorized. Under the circumstances, New- 
castle's estimate of a minimum of at least 6 boarding passengers a day 
to be benefited during the first year appears reasonable. 

Designating Newcastle as an intermediate point between Casper 
and Rapid City rather than on a north-south routing as recommended by 
the Examiner, will conform with its established primary east-west 
traffic flow and, in our judgment give the community a better oppor- 
tunity to demonstrate whether it is able to support adequately the air 
service for which it is being certificated. Furthermore, the circuity 
involved in serving Newcastle on the north-south route between Rapid 
City and Spearfish will be avoided. Because the oil, mining and 
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livestock industry form the major share of its economy, Newcastle's 
greatest transportation needs are to Casper, Rapid City and Denver, 
and it also has a significant community-of-interest with Cheyenne, 
Billings, Bismarck and cities in western South Dakota. Thus, New- 
castle will receive direct service to its major points of interest; it will 
have 
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one-carrier service to Cheyenne and Billings and points west of Casper 
with which it has strong ties and will have connecting service at Rapid 
City to Pierre and the Twin Cities, the destination of some of its traffic. 

Based on all the above considerations, we find that the public 
convenience and necessity require the establishment of a local service 
route from Bismarck via the intermediate points Dickinson, Lemmon 
and to Rapid City and (a) beyond Rapid City to Casper via Newcastle 
and (b) beyond Rapid City to Denver via Hot Springs, Chadron, Alli- 
ance, Scottsbluff and Cheyenne, with Western deleted at Hot Springs, 
Chadron, Alliance and Scottsbluff. With respect to the traffic which 
we anticipate will be generated by this new service, we estimate some 
29,000 annual passengers, or an average of approximately 5.5 pas- 
sengers per flight, will be carried over this route during the initial 


year of operations: On this basis, we estimate that the carrier 


will obtain commercial revenues of some $424,000 against operating 
expenses of about $963,000 leaving a breakeven need of $539 ,000.22/ 
We turn now to the question of the duration of this new route 
segment. Since the Denver-Rapid City portion of Western's route No. 
35 is an historic route and the on-route cities are permanently certi- 
ficated and have established their need for air service, we will auth- 
orize this portion of the new local service route being authorized 
herein for an unlimited period. However, since the proposed Rapid 
City-Casper and the Rapid City-Bismarck extensions contemplate new 


services and require a certain testing period to determine 
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22/7 We are assuming two round trips a day between Denver and 
Bismarck, with service to Dickinson on only one round trip, plus one 
daily round trip over the Rapid City-Casper leg. | 

23/ Including return and taxes, the total subsidy mail pay required 
would total some $586,000. See Appendix E. 
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whether the use to be made of such service justifies its cost, we will 
limit the authorization of the Rapid City-Casper and the Rapid City- 
Bismarck legs of this new route segment toa five-year period. A 
five-year period will afford the carrier ample time to develop the 
traffic potential and will give the Board an opportunity to evaluate the 


usefulness of the new service and its effect on Frontier's over-all 


operations after a reasonable period of actual experience. 


Williston-Minot Extension 

Consolidated into this proceeding was that portion of the Willis- 
ton Basin Area Case, supra, in which the Board stayed its order No. 
E-8743, dated November 1, 1954, suspending Braniff at Minot and 
authorizing Frontier to serve Minot as an alternate intermediate point 
to Dickinson between Williston and Bismarck on segment 9 of Frontier's 
route No. 73, for further hearing. 

The Examiner recommended that the Board's previous decision 
in Order No. E-7643, be affirmed. The Examiner's recommendation 
was based primarily on his conclusion that such an extension would 
satisfy the need of Minot for service to Williston and Montana points 
on Frontier's system, provide additional benefits by giving Minot direct 
service to Rapid City and Denver over the new Bismarck-Denver cut- 
off route, and permit Frontier greater scheduling and equipment flexi- 
bility. He concluded that although the authorization of both Frontier 
and North Central between Minot and Bismarck-Mandan was not re- 
quired to meet local traffic needs, such duplication was warranted to 
permit both carriers to meet the need for service in different traffic 


markets. 24/ While we do not necessarily 
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endorse all of the reasons 


24 7 The Examiner recommended that North Central replace Braniff 
at Minot, thus continuing Minot's service to the east via Bismarck- 
Mandan. 
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advanced by the Examiner in support of his recommendation, we are in 
substantial agreement with the result reached. We believe that adding 
Minot, which has three times the population of Dickinson, should ap- 
preciably strengthen the carrier's operation over segment 9, while at 
the same time the extension will afford Minot the important public 
benefits flowing from Frontier's service previously described. The 
record shows that Frontier's service to Dickinson has generated only 


a minimal amount of traffic22/ and Minot, with its greater traffic po- 


tential?0/ and its mutual interests with the oil activity in the Williston 


Basin area and other developing oil fields, should make a greater con- 
tribution to the strength of the segment as a whole. 

In this connection, Frontier might find it convenient to seek 
appropriate authority to suspend service at Dickinson, at least tempo- 


rarily, since it would appear that Dickinson has not made adequate use 
of the service which it has been offered. 2// Such suspension should 


enable Frontier to 


25/ The applicable Origination and Destination Surveys show that 
Dickinson enplaned 769 passengers in 1956 and 549 in 1957. 

26/ As the record shows, Minot is a city of approximately 30,000 
as compared with Dickinson's estimated 10,000. The other economic 
characteristics and trends of Minot are set forth in the Initial Decision, 
p. 218. 

27/ Frontier's authority to serve Dickinson on segment 9 expires 
on January 24, 1959. We note that Dickinson has indicated that its 
primary community of interest lies to the east of Fargo and the Twin 
Cities; that, in view of the unsatisfactory connections between Frontier 
and Northwest at Bismarck for onward movement to the east, little or 
no demand exists for local air transportation between Dickinson and 
Bismarck-Mandan, as driving time over excellent highways takes less 
than two hours. The inconvenience of (continued) 
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27/7 (continued) its two-carrier connecting service to its primary 
traffic markets, according to Dickinson, accounts for its low traffic 
generation. It would thus appear that suspension of Dickinson on seg- 
ment 9 would not be of significant inconvenience to the traveling public 
since the city, by its inclusion on Frontier's new Denver-Casper- 
Bismarck route, will still have air service to Bismarck where, with 
Northwest providing service to the Twin Cities, connecting service will 
be available. While we recognize that Dickinson is requesting single- 
plane service to Fargo and Minneapolis-St. Paul, it is impossible for 
the Board, in view of the prohibitive cost, to give every city, which 
requests it, single-plane air transportation to its centers of interest. 
Because of its geographic location, the cost required to provide Dick- 
inson with the convenience of single-plane service to the Twin Cities 
would be out of proportion to the resulting benefits. 
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provide better service at other points where traffic demand is greater 
and thus permit a reduction in its over-all subsidy required to serve 
this segment. Since the mileage of a Williston-Bismarck flight via 
Minot is only about 14 miles more than via Dickinson and it is expected 
that Minot will produce for Frontier at least twice the traffic generated 
at Dickinson, the addition of Minot would likely double Frontier's 
revenues while at the same time adding little additional operating cost, 
thus reducing Frontier's break-even need over this segment .2°/ 

We recognize that there is no need to authorize two local service 
carriers between Minot and Bismarck-Mandan in order to accommo- 
date the local traffic moving between those points. However, in view 
of the important benefits to both Williston and Minot and the significant 
improvement which we expect will result in Frontier's operations over 
segment 9, we find that the public convenience and necessity require 
the extension of Frontier from Williston to Bismarck via Minot and that 
the duplication involved between Frontier and North Central between 
Min& and Bismarck is warranted under the circumstances here shown. 
In order, however, to have an opportunity to appraise the effect of 
such duplicating service after a reasonable period of actual operation, 


we will certificate Minot on Frontier's segment 9 for a 
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temporary period of five years. 


38/7 Based on Bureau Counsel's forecast as tothe probable cost of 
adding Minot to this segment, we anticipate that Frontier's station and 
direct operating expenses on an annual basis for serving Minot instead 
of’ Dickinson on one round trip a day between Williston and Bismarck 
would be increased by approximately $13,000 and that its annual reve- 
nues would be increased by approximately $32,000 thereby reducing its 
breakeven need by some $18,000. 
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Omaha -Denver-Casper 

Several proposals have been made for east-west air routes be- 
tween Omaha, Denver and Casper, which would provide local air serv- 
ice for the first time to important communities in the Nebraska- 
Colorado-Wyoming area under consideration in this proceeding. The 
Examiner found that air transportation which would provide convenient 
commuter-type service to Omaha, Lincoln, Denver or Casper for thir - 


teen cities in the area encompassed by the proposed routes was required 


to meet the present and future needs of this area22He concluded that 


the establishment of local air service between the terminals of Omaha, 
Denver and Casper, with all of the intermediate cities to be served — 
placed on one segment, coupled with the grant of broad skip-stop 
authority, would provide an adequate pattern of local service for the 
area and better enable the carrier to meet the travel requirements of 
the individual communities. 

There is no dispute as to the need of the area or the designated 
communities for local air transportation to Omaha and Denver, the 
traffic hubs and community-of-interest centers for the Nebraska cities. 
The record leaves little doubt that many important cities in Nebraska 
have shown a substantial need for better and more modern means of 
transportation and, in our opinion, the provision of a sound pattern of 
local air service in that state will satisfy one of the principal air trans- 
portation needs in the Seven States area under consideration. The 
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record shows that Nebraska has enjoyed significant economic and popu- 


lation growth in the past ten years but that its 


29/7 The intermediate cities designated for service by the Examiner 


in this area are Columbus, Grand Island, Hastings, Kearney, North 
Platte, McCook, Imperial, Alliance, Sidney, Scottsbluff, Sterling, Lusk 
and Douglas. 
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transportation system has not keptpace. The recent development of a 
substantial oil and gas industry in the western part of the state, as well 
as the benefits to be derived from the flood control and irrigation pro- 
jects being constructed in the State promise to further enhance the 
economic status and growth of this area. It is established that all of 
the Nebraska cities have considerable business, financial, cultural, 
recreational and educational ties with Omaha, the state capital at Lin- 
coln, and with Denver. Furthermore, common interests in oil, agri- 
culture and livestock have created a significant community of interest 
between many Nebraska communities and cities in eastern Colorado 
and Wyoming. Due to the great distances separating most of the Ne- 
braska communities from these centers of interest, the limited or 
non-existent train service, the generally inadequate highways, and the 
lack of usable air service of many of the Nebraska cities, serious 
transportation problems confront these communities. In this setting, 
the establishment of local air service would offer substantial public 
benefits for travelers and shippers of the area and contribute signifi- 
cantly to its further economic development. 

Turning to the question of how the air service pattern should be 
set up, we share the views expressed by Frontier and the Nebraska 
Department of Aeronautics that, in view of the significant mileage 
and elapsed flight time between Omaha and Denver, and the large 
number of communities requiring air service, a more expeditious and 


usable air service can be provided to the potential air users at these 
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points if separate east-west linear routes across Nebraska are estab- 
lished rather than including all of the intermediate points to be served 


on one segment, as recommended by the Examiner. After reviewing 
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the record in this case we have determined that the establishment of 
the following three east-west routes across Nebraska would in large 
measure conform to the travel habits of the area, would provide a 
sound and adequate pattern of local air service for the state, and would 
be in the public interest. 

Although the record data concerning the geographic location, 
economic indices, and general description of each of the on-route cities 
are set forth in detail in the Initial Decision, we will summarize 
briefly the salient features supporting the need and traffic potential of 
each of the intermediate cities not now receiving air service. 

Southern Nebraska Route 

A route between Omaha and Denver via Lincoln, Hastings, 
Kearney, McCook, Imperial, Sidney and Sterling would bring air serv- 
ice to six new communities with a combined 1956 estimated population 
of 70,900 persons. In addition, air service would be reasonably-ac- 
cessible to the trade areas served by these cities which, in 1956, had 
an estimated total population of some 440,000 persons. These cities 
for the most part are important retail and trading centers for a very 
productive farming and livestock section of Nebraska with diversified 
manufacturing and processing industries supplementing the basic eco- 
nomy in many of the on-route cities. In addition, Sidney and Sterling 
are also important centers of the rapidly developing oil industry in the 
western part of Nebraska and eastern Colorado. 

Hastings, with a population in excess of 25,000 located 140 
miles southwest of Omaha, is the fourth largest city in Nebraska. 


Besides its importance as an agricultural community, Hastings is a 


retail and wholesale center for 


[15295] 
115 
[ 15294] 

a trading area of more than 215,000 persons, with retail sales in 1955 
amounting to over 34 million dollars. The city has 45 manufacturing 
plants, and branch offices of 105 national firms, and is also an impor- 
tant medical and educational center. The J. M. MacDonald Company, 
a chain department store with 100 branch stores throughout the Midwest 
and Rocky Mountain area, and the Kansas-Nebraska Natural Gas Com- 
pany, whose extensive travel requirements necessitate the operation 
of company-owned planes and which indicated substantial use of com- 
mercial air service if available, are located in Hastings. The city is 
also the site of the U.S. Naval Ammunition Depot. It is estimated that 
Hastings would generate over 9500 passengers during the first year of 
operations, and in view of Hastings' size and economic importance this 
estimate appears attainable. | 

Kearney is the site of the Nebraska Teachers’ College, the 
State Tuberculosis Hospital and the Nebraska Boys' Training School, 
which accounts for a great deal of travel to and from this city, anda 
substantial community of interest throughout the state. It had an esti- 
mated 1956 population of 15,000, with a trade area of over 55,000 per- 
sons, and is located on the Platte River some 185 miles west of Omaha 
and 360 miles east of Denver. Kearney's economy is based primarily 
on agriculture, retail trade, tourism, and some diversified manufactur- 
ing industries with retail sales in 1955 in excess of 24 million dollars. 
Its postal receipts rose from $12#,081 in 1950 to $145,127 in 1955 al- 
though the representative from Kearney testified that the business 
firms in the area were hampered by the lack of adequate air mail and 
air express service. 

McCook is one of the largest livestock auction centers in Ne- 
braska and : 
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attracts many cattle buyers and packers. It had an estimated 1956 
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population of 8800 and serves a trade area population of some 80,000 
persons. McCook is located in the midst of a rich agricultural com- 
munity some 289 miles southwest of Omaha and 261 miles east of Den- 
ver. It is the center for the Kansas River Dam and canal project, 
which will make thousands of additional acres available for irrigation 
and is expected to further stabilize its rapidly developing economy. 
Measured by hotel counts and air traffic surveys, its community of 
interest, besides Denver, Omaha and Lincoln, is with Kansas City, 
Kearney, Hastings, Sidney and Sterling. 

Imperial, although much smaller than the other cities on the 
route, is the trading center for a prosperous agricultural and livestock 
area of some 29,000 persons who would also be served through the Im- 
perial Airport. Retail sales in 1954 totaled over 37 million dollars, an 
increase of 25 million dollars since 1939. Postal receipts in 1955 
were $170,766 and the per capita buying power of the Imperial trade 
area is above average. Located 210 miles from Denver, 370 miles 
from Omaha and 300 miles from Lincoln, its principal community-of- 
interest points, Imperial is extremely isolated. It has no rail service 
and only one inconveniently timed bus schedule a day. Although Im- 
perial may be a relatively marginal traffic point, its isolation and need 
for service, plus the showing that little or no circuity is required for 
its inclusion on the route, warrant, in our opinion, giving the commu- 
nity an opportunity to see if it will adequately utilize scheduled air 
service. 

Sidney, a city of 8400 with a trade area population of over 
40,000, and the county seat of Cheyenne County, has experienced a 
65% population growth since the discovery of oil in 1949. Besides its 
oil and gas production, Sidney is the center of an important agricultural 
community. Cheyenne County 
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is the largest producer of premium quality winter wheat in Nebraska, 
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averaging annual yields of over 5 million bushels. The city is also the 


largest farm-machinery distributing point in Nebraska. Retail sales 

in the Sidney trade area rose from 23 million dollars in 1948 to over 

32 million dollars in 1954. Sidney is located 160 miles northeast of 
Denver, 100 miles east of Cheyenne and 400 miles west of Omaha. The 
Sioux Ordnance Depot, which ifis anticipated will be the supply point 
for the new missile base being constructed at Cheyenne, is located in 
Sidney and with nearly 1200 employees is an additional potential source 
of air travel. 

Sterling, located 125 miles northeast of Denver and 144 miles 
southeast of Cheyenne, is the county seat of Logan County and the 
principal trading and marketing center for a large and diversified 
agricultural and livestock area. The total value of farm products sold 
in Logan County in 1950 was over 20 million dollars. It is also the 
hub of the Denver-Julesburg Basin oil fields in northeastern Colorado 
with 450 wells near Sterling producing between 22 ,000 and 26,000 bar- 
rels of oil daily. The representative of Sterling testified that besides 
the need for passenger service, fast cargo service was also required 
so as to avoid costly delays in acquiring equipment and replacement 
parts for its oil industry. Sterling's estimated 1955 population was 
12,000 with a trade area population in excess of 35,000 with its pre- 
dominant community of interest with Denver, Casper and Sidney. 

As indicated above and as more fully detailed in the Initial 
Decision, all of these cities have shown a substantial growth in popu- 


lation, retail 
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sales, postal receipts and effective buying income during the past 
ten years which should be reflected in a substantial use of transpor- 
tation. Since railway service to most of these communities is shown 
to be inadequate and the advantage of air transportation over surface 
travel is so pronounced because of the great distances to major points 
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of interest, substantial use should be made of the air service being 
authorized and provide significant benefits to the travelers and shippers 
in these communities, as well as the entire area. The route we are 
authorizing will not only connect by air the indicated mutual interests 
of the on-route cities but will also satisfy the need of the interme diate 
cities for local service to the three major traffic centers of Omaha, 
Lincoln and Denver, as well as give them access to connecting trunk- 
line service at these points to beyond area cities in all parts of the 
country. A single-carrier service will also be available to beyond- 
segment points, such as Cheyenne, Casper, Scottsbluff and other 
Nebraska cities with which many of the on-route cities have important 
ties. The record indicates that all of these cities have airports ade- 
quate for DC-3 operation, many of them former air force bomber bases 
during World War II and now owned and operated by the respective 
communities. 

Based on the above considerations, we find that the public con- 
venience and necessity require air transportation service between 
Omaha and Denver via Lincoln, Hastings, Kearney, McCook, Imperial, 
Sidney and Sterling for a five-year period. While we are optimistic 
concerning the traffic to be generated over this route, the granting of 


a temporary authorization is in accord with past Board practice in 


authorizing new services and allows the Board to review the usefulness 


of the service after a reasonable period of 


[15298] 
actual operation. 

With respect to the probable size of the traffic which can rea- 
sonably be expected to move over this segment, we believe the local 
air service should generate about 43,900 passengers during the initial 
year of operation or an average of approximately 11.3 passengers per 
flight 30/ On this basis, we anticipate that the carrier will obtain 


commercial revenues of $723,000 against operating expenses of 
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$870,000, leaving a breakeven need of $146,000, or including return 
on investment and taxes, a total subsidy mail pay of about $1 86,000. 22/ 
Central Nebraska Route | 

The record also establishes a need for local air service across 
the central part of Nebraska connecting Omaha, Lincoln and Denver 
with the intermediate cities of Grand Island, North Platte, Alliance, 
Scottsbluff and Cheyenne, with United being deleted at Grand Island, 
North Platte and Scottsbluff. To permit the local carrier greater 
flexibility of scheduling so it can offer services over a combination of 
the southern and central Nebraska route segments, if traffic demands 
of the cities so require, we believe that Sidney should be designated 
as an intermediate point on both segments to serve as a junction pointe” 
This dual designation of Sidney would also connect by direct air service 
the new missile base at Cheyenne with the Sioux Ordnance Depot at 


Sidney and will afford Nebraska communities 


30/7 We are assuming two round trips a day and are using the same 
basis as that used by Frontier in calculating its traffic forecast. 

31/ See Appendix F for detailed computation. 

32/ Thus, the central Nebraska route segment would run from Oma- 
ha-Lincoln-Grand Island-North Platte and (a) beyond North Platte to 
Denver via Sidney and Cheyenne; and(b) beyond North Platte to Denver 
via Alliance and Scottsbluff. 
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a connection at Cheyenne for travel to Casper, a city with which many 
Nebraska cities have a strong community of interest. 

The cities of Grand Island, North Platte and Scottsbluff have 
clearly established by past traffic performance the need for air serv- 
ice Despite the limited pattern of service historically provided 
these cities, as the record shows, traffic has been steadily increasing. 
The geographic location, population and economic characteristics of 
these cities are detailed in the Initial Decision®“/ and fpeir continued 


growth and economic development, as shown by the data submitted by 
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them, indicate that, with the provision of local service better geared to 
their traffic requirements, the traffic growth should continue at an even 
greater rate than in the past. The only question remaining relates to 
the transfer of these points from United to a local service carrier. 

There is little objection to the proposed substitution of Frontier 
for United at these points. There was a unanimity of opinion by the 
cities as to the inadequacy of United's one-daily round trip to satisfy 
their need for commuter-type service and also with respect to the in- 
conveniently-timed schedules which discouraged rather than encouraged 
more frequent business trips to Denver and Omaha. Although Scotts- 
bluff urged that United's trunkline service be retained in addition to 
the new local service so as not to inconvenience its long-haul traffic, 
our examination of the record satisfies us that the traffic potential at 


Scottsbluff is insufficient to support two carriers 


"337 The applicable Origination and Destination Traffic Surveys show 
the generation of passengers at these three cities as follows: Grand 
Island 11,401 in 1957 as compared to 8126 in 1955; North Platte 7813 
in 1957 as compared to 4513 in 1955 and Scottsbluff with 9464 in 1957 
against 9854 in 1955. 

34/ Initial Decision pp. 157-159; 178-179; 184-187. 
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While we recognize that suspension of 


35/ 


on an economic basis. — 
United will result in a somewhat less convenient service for some of 
the long-haul passengers at these points, the improvement in the 
Omaha-Denver service, which can be accomplished by Frontier, re- 
sults in increased convenience for a considerably larger segment of 
the traveling public. 26/ The better timed and increased schedules 
proposed by Frontier will satisfy the need of these cities for one-day 
business round trips by air to Omaha, Lincoln and Denver and, except 


for the beyond-segment passengers to which United provides single- 


plane serviceo! connections at least equally convenient to those now 


available would be provided for travel to beyond segment points. 
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Considering the greater share of Scottsbluff's passengers who will 


thus be benefited by Frontier's service, we are satisfied that the sub- 
stitution of Frontier for United at Scottsbluff as well as at North Platte 


and Grand Island, will be of greater benefit to those communities and 


would be in the public interest. 

We agree with the Examiner that Alliance has demonstrated a 
need for air service to Omaha and Lincoln. Although authorized for 
north-south service to Denver and Rapid City, Alliance, and its trade 
area of some 46,000 persons, is cut off by substantial mileage and 
time-consuming surface travel, from Omaha, Lincoln and other 
Nebraska cities to the 


35/7 The record shows that United generated 7,930 passengers at 
Scottsbluff during 1955, 7,332 during 1956, and 8,138 during 1957. 

36/ Of the total passengers generated by these three cities during 
the period covered by the March and September 1955 survey period, 
75% of Scottsbluff's traffic; 60% of North Platte's, and-over 50% of 
Grand Island's traffic would be benefited by Frontier's service. 

37/ United provided single-plane service through Omaha in both 
directions only to Chicago. It offered single-plane service in an east- 
bound direction only to New York, Detroit and Philadelphia and part of 
the time to Cleveland. Through Denver, United offered single-plane 
service to San Francisco in a westbound direction only. 


[15301] 
east with which it has shown important economic ties and considerable 
travel. The representative of Alliance testified that intra-state east- 
west air service was its greatest transportation neediat the present 
time. Alliance, located in the southwestern corner of the Nebraska 
sand hills some 420 miles from Omaha, is the trading center for a very 
productive agriculture and livestock seven-county area of Nebraska 
which had an effective buying income in 1955 of over 72 million dollars 
and an above average per capita income. Alliance sells through its 
auctions, which attract a constant flow of purchasers from the east, 
more than 18 million dollars worth of cattle annually. Many of these 


buyers are flown in by chartered aircraft.2¢/ Omaha serves as the 
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primary market for the agriculture products and other livestock pro- 
duced in the area and engenders a great deal of travel to and from 
Alliance. Two defense plants with contracts ranging from $750,000 to 
$1,000,000 doliars annually, as well as oil and gas activities, also 
bolster Alliance's economy and indicate an additional potential source 
of travel. The record shows that of the total 7,897 passengers leaving 
Alliance by rail or boarding Western's one flight a day in 1955, less 
than 30% traveled by air and that despite the slow and inconvenient 
trip, more than 194 passengers a month used rail service to Lincoln 
and Omaha and other points to the east. It was pointed out that the 
small penetration of the rail traffic by air service was due to the in- 
convenient and inadequate service provided by Western to Denver and 
the lack 


“38/7 Two charter airlines based at the Alliance Municipal Airport 
flew some 157,000 miles in 1955, half of which included flights to 
Omaha, Lincoln, Chicago and Rochester. One hundred forty -eight 
private planes are owned and operated by residents in the Alliance 
trade area and an average of 100 planes a week land or take-off from 
the airport. 
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of usable air service to Lincoln and Omaha. In view of the substantial 
time savings of air transportation over the slow and inconvenient 400- 
mile plus train trip to Omaha and Lincoln, together with the favorable 
economic trend of this community, we believe that the proposed east- 
west local air service should attract a significant number of air users 
and provide substantial public benefits .22/ 

Based on the above considem tions, we find that the public con- 
venience and necessity require the authorization of air transportation 
over a route extending from Omaha to Lincoln, Grand Island and North 
Platte and (a) beyond North Platte to Denver via Sidney and Cheyenne; 
and (b) beyond North Platte to Denver via Alliance and Scottsbluff 40/ 


We have little doubt but that this route will generate a significant 
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amount of traffic and should be one of the better routes in this area. 
Based on Bureau Counsel's forecast of traffic for this route adjusted 
to present levels, we forecast that 57,000 annual passengers will move 


over this route during the initial period of operation and that the route 
will require a breakeven need of around $118,000.— 41/ 
Northern Nebraska Route 


It was urged by the State of Nebraska, as well'as by the several 


39/7 The record shows that much of Scottsbluff's traffic moves to 
Omaha. Alliance, although somewhat smaller than Scottsbluff and 
somewhat more isolated geographically, has similar economic charac- 
teristics, and it is reasonable to assume that the direction of its traf- 
fic flow would be somewhat similar. 

40/ Since all of the points on this route, except Sidney, are perma- 
nently certificated and most of the cities have been served for many 
years, we will certificate this route for an indefinite period. 

41/ The $118,000 estimated breakeven need assumes total expenses 
of $1,208,000 against total revenues of $1,090,000. The total subsidy 
mail pay, including return and taxes, we estimate would amount to 
around $178,000. See Appendix G. 
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affected Nebraska and Wyoming Communities who were applicants or 


parties to the proceeding, that the establishment of a local service 
route between Omaha and Casper via Lincoln, Columbus, Norfolk, 
Ainsworth, Valentine, Chadron, Lusk and Douglas, is needed to meet 
the transportation needs inthe most isolated part of Nebraska and Wyo- 
ming. The Nebraska Department of Aeronautics has participated in 
this proceeding from its inception, and has prepared and submitted 

for the record a survey of the traffic potential of the cities for which 

it believes service is needed. Although recognizing that the proposed 
route would require Government support, the Department argued in 
general that in view of the extreme isolation of the area and its great 
need for air service, the benefits to be achieved from such a service 
are worth its cost. Furthermore, they urge that with the active support 
of the Traffic Stimulation Program launched and supported by the State 
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of Nebraska, the route in the long run will develop sufficient traffic to 
pay its way and that at least this isolated area should be given an op- 
portunity to show the use which will be made of sucha service. Fron- 
tier Arilines is in substantial agreement with the position of the Ne- 
praska Department of Aeronautics and requests that such a route be 
authorized for at least a trial period. 

The proposed route was not recommended for service by the 
Examiner. Although the Examiner found that due to the unsatisfactory 
rail service, the poor and hazardous highways and the great distances 
involved, the area encompassed by the proposed route was extremely 
isolated and that air service would be of substantial public benefit, he 
concluded that only a relatively few travelers would be convenienced 
by such service and that 
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the cost to the Government of providing them with air service would be 
disproportionately high. The Examiner did not make a specific fore- 
cast of the breakeven need he believed would be required to operate the 
route, but concluded that since the route entailed considerable mileage 
and would serve primarily the relatively few people residing in Valen- 
tine and Ainsworth, the cost of the service necessarily would be ex- 
cessive. 

While we recognize that the northern Nebraska route will not be 
self-supporting, we are of the opinion that the costs will not necessarily 
be so high as to outweigh the public benefits gained from giving air 
service to the communities in this section of Nebraska. We do not be- 
lieve the Examiner gave sufficient weight to the isolation factors or to 
the data submitted by the proposed on-route cities and the Nebraska 
Department of Aeronautics as to the strong intercity ties and the 
traffic which could be developed by the many communities to which 
service over this route would be available. Although, as pointed out 
by the Examiner, the populations of many of the cities on the northern 
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Nebraska route are small, the size of the cities themselves should not 
be accepted as the total population to be served at the proposed stops, 
as did the Examiner. Many of the cities on this route are county seats 
of extensive size, such as Valentine, for example, with a trade area of 
7500 square miles. Since the cities and towns, as well as the ranchers 
located in these trade areas are also handicapped in surface transpor- 
tation, the proposed stops would serve the total trade area population 


and not just those potential travelers residing within the corporate 


limits of the intermediate cities. These communities, situated as they 


are ina state of great distances, 
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should produce air traffic in greater proportion to their population than 
communities of similar size and economic characteristics in less iso- 
lated sections of the country with more convenient and frequent surface 
transportation services. Moreover, since the hearing and the issuance 
of the Examiner's decision in this proceeding, the Chicago and North- 
western Railroad, which provided the only rail service to the cities on 
the proposed route, has discontinued its operations. #2/ Thus, the 
entire Sandhill section in the northern half of Nebraska is without any 
passenger, mail or express rail or air service and the transportation 
problems of this area have become even more acute and the provision 
of air service of more importance. | 

As shown by the record, the economic characteristics of this 
area are favorable for supporting air service and the extensive use of 
private and charter planes by the residents of the Nebraska Sandhill 
area indicate the ready acceptance and need for air travel to overcome 
the great distances to the trade, medical, educational, and cultural 
centers at Omaha and Lincoln and other community -of-interest points. 
This vast region is one of the largest cattle-producing areas in the 
United States, and cattle buyers from all over the United States are 
attracted to the weekly auctions in order to purchase the pure-bred and 
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feeder cattle raised in the Sandhill area. Ranching, livestock and 
agriculture constitute the chief activity of Chadron, Ainsworth and 
Valentine, with cattle sales bringing in millions of dollars annually. 


These cities are county seats 


427 Upon the announced termination of rail service, the Board 


authorized air service over the proposed segment by issuing a tempo- 
rary exemption to Frontier. Orders Nos. E-12796, dated July 16, 
1958, and E-13018, dated September 26, 1958. 
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and extensive marketing centers for trade areas totaling some 77,000 
persons. Chadron is also an important wheat raising center and has a 
modern flour mill which serves an extensive area. The Nebraska 
State College is also located at Chadron. Valentine is the home office 
of the Sandhill Cattle Association with thirty branch offices throughout 
Nebraska and Wyoming. Ainsworth is also a highly competitive trade 
center with 150 separate business enterprises and dependent upon 
Omaha and other larger cities for its supplies. Data submitted by these 
cities show that retail sales, postal receipts, bank deposits and other 
economic indices have increased substantially during the past ten 
peark The hotel counts and air traffic surveys indicate that the 
primary community-of-interest centers of Ainsworth and Valentine are 
Omaha and Lincoln, while Chadron's predominant ties are with Denver 
and Rapid City, and secondarily with Omaha and Lincoln ranking third 
and fifth respectively. These cities also have substantial ties with 


Casper as well as with the other on-route cities. 24/ Much of the 


feeder cattle in the Ainsworth-Valentine area are sent to Norfolk for 
feeding, thus engendering significant common interests between these 
communities. The surveys also indicated an urgent need by the busi- 
ness firms for air mail and express as well as passenger service. 

Columbus, with a population of 12,000 and a trade area in ex- 
cess of 104,000, also has its main community of interest with Omaha 
and Lincoln. 
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437 Initial Decision pp. 140-143; 149-152; 190-192. 

44/ For example, the record shows that based on a check by Ains- 
worth of rail traffic for a seven-day period in 1956, 30.7 passengers 
daily traveled between Ainswerth and Chadron. See also footnote no. 
45, page 36. 
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and indicated a need for service to Norfolk, Ainsworth and Chadron. 
Although Columbus is located in primarily an agricultural area, it 
has a diversified economy with seventeen manufacturing plants, with 
an annual payroll of over $4 million. Because of the lack of commer- 
cial air service at Columbus, many of the local business firms own 
and operate their own aircraft to accommodate their travel require- 
ments. The Consumers Public Power District, an electric public 
utility operating throughout Nebraska, has its main office in Columbus 
and engages in extensive travel. 

Norfolk is a marketing center for an area of 8, 000 square miles 
with an annual business volume of over $45 million. It is one of the 
largest out-of-state livestock markets and the center of the richest 
livestock feeding sections in Nebraska. Norfolk's main industry is 
food processing and it is also an important farm equipment manufac - 
turing center. One of the largest dental laboratories in the Midwest, 
serving seven states, is located in Norfolk. Norfolk, like other 
Nebraska cities, has its principal community of interest with Omaha 
and Lincoln, but it also demonstrated substantial ties with Sioux City, 
Kansas City and cities in northern and western Nebraska. Inclusion of 
Norfolk on this route will connect it with the important cattle county 
in northern Nebraska from which it obtains its feeder cattle, fill the 
gap in its transportation pattern left by the discontinuance of its 


east-west rail service to that areat®/ and give it one-company service 


to Omaha, Lincoln and Kansas City. 
Lusk and Douglas, like the Nebraska cities of Chadron, Ains- 
worth 
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45/7 Norfolk submitted evidence showing that, during a one-week 
period, an average of 8.7 daily passengers traveled by rail between 
Norfolk and northern Nebraska cities despite the inconvenient schedules. 
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and Valentine, are engaged primarily in ranching and cattle raising and 
are located in an isolated section of eastern Wyoming. Douglas is also 
the enter of a new oil field and eight commercial uranium mines are 
being operated in the vicinity. The addition of a 50-million dollar 
power dam being constructed on the North Platte River nearby is ex- 
pected to increase industrial activity in this part of Wyoming. Lusk 
is the headquarters for the Lance Creek and other oil fields, and two 
gas and petroleum refineries as well as the Wyoming Gas Company 
are located in the city. Several food processing plants and small-sized 
manufacturing industries implement Lusk's economy. Both cities have 
shown a steady economic growth during the past few years but the city 
representatives urge that adequate transportation to meet their in- 
creased demands for fast and dependable mail, property and passenger 
service is needed to assure the continued development of this area and 
to accommodate their developing oil and mining interests. Lusk has no 
rail service while Douglas is provided only limited service. The 
nearest air source is Casper, approximately 100 miles from Lusk and 
50 some miles from Douglas, with highways circuitous and dangerous 
and often impassable during parts of the year. Denver, Casper and 
Cheyenne are the primary community-of-interest points for both cities, 
but mutual interests in livestock, agriculture, oil and mining also 
create substantial economic ties with Omaha and Kansas City and 
cities in northern and western Nebraska. While Douglas and Lusk are 
not large, their isolation and the nature of their economy should stimu- 
late considerable business travel by air and be of significant benefit to 
the economy of this part of Wyoming. 
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Casper, Lincoln and Omaha all urge the establishment of the 
northern Nebraska route and have indicated a fairly large potential use 
of the proposed service by business firms in these cities. 

In our judgment the severe isolation of these communities from 
adequate surface transportation facilities and the consequent benefit 
to the development of the area which would accrue from the provision 
of air service, as well as the favorable prospects of developing air 
traffic over this route, justify the authorization of local air service 
at least for an experimental period. 

While it is impossible to determine with any degree of certainty 
how many passengers will use the air service being provided, we be- 
lieve a fair approximatan can be estimated from a study of the data 
submitted by the cities and the Nebraska Department of Aeronautics, 
including the number of rail passengers generated at these points. On 
this basis we think it is reasonable to anticipate that this route will 
serve some 34,000 passengers during the injtial period of operation, 
accounting for about $503,000 in total revenue against operating ex- 
penses of $782,000, leaving a breakeven need of $279, 000, or including 
return on investment and taxes, a total subsidy mail pay of around 
$317,000. 46/ 

Based on the above considerations, we find a the public con- 
venience and necessity require the authorization of air transportation 
between Omaha and Casper via Lincoln, Columbus, Norfolk, Ains- 
worth, Valentine, Chadron, Lusk and Douglas for a eive-year period. 
Granting a temporary authorization 


45, 7 See attached Appendix H for details of our forecast. 
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is in accord with past Board practice in authorizing new services and 


allows the Board to review the usefulness of the service as compared 
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to its cost after a reasonable period of actual operation. 
Omaha-Kansas City 

The Examiner recommended the establishment of a route seg- 
ment running from Omaha to Lincoln and Beatrice, with the segment 
bifurcating at that point, with one leg going to Kansas City via Topeka 
and the other leg serving Kansas City via St. Joseph; that Braniff be 
suspended at St. Joseph; that Ozark be authorized to provide the new 
service, and that Braniff be renewed at Lincoln. 

We agree with the Examiner, and for substantially the same 
reasons, that Braniff's service at St. Joseph should be replaced by a 
local service carrier and that a local service route should be author- 
ized between Omaha and Kansas City via Lincoln, Beatrice, and St. 


Joseph. However, we would not include Topeka on this segment and, 


for the reasons stated hereinafter (see pp. 50-54 infra.), we would 


select Frontier rather than Ozark as the carrier to provide the new 
service over this route. In addition, we would deny Braniff's applica- 
tion for renewal of its authority to serve Lincoln. 

While there is some evidence in the record concerning the need 
of Topeka for air service to some of the Nebraska cities being certi- 
ficated herein, we do not believe it is sufficient to warrant a finding 
that the public convenience and necessity require the designation of 
Topeka on a route between Omaha and Kansas City. An examination 
of Topeka's historic air traffic shows that the city has its greatest 
community of interest with Kansas City and Wichita and the record 
indicates that Topeka's immediate 


[15311] 
need is for improved service to those two cities. In view of the geo- 
graphic scope of the present proceeding and Topeka's greater identi- 
fication, except for Kansas City, with the cities outside the Seven 
States area, we are unable, on the basis of the record in this case, 
to properly determine Topeka's over-all air traffic requirements or 
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to make a finding as to which carrier can satisfy them best. Under 


the circumstances, we believe that the air service needs of Topeka 
can be more adequately considered in the Kansas-Oklahoma Local 
Service Case, Docket No. 5482 et al. , in which applications proposing 
Kansas City-Topeka-Wichita service will be heard. The Board will 
be in a better position at that time to determine more precisely the 
pattern of local air service that should be established for Topeka and 
the carrier that should be selected to operate the services that may 
be found to be required. In the meantime, however, in order to alle- 
viate temporarily Topeka's immediate need for additional air service, 
brought about to a large extent because of the substantial reduction in 
the number of frequencies offered by its existing carriers, we have 
granted Central exemption authority to provide air transportation be- 
tween Kansas City, Topeka and Wichita until sixty days after final 
decision in the Kansas-Oklahoma Local Service Case, supra. 47/ 

As to the other points between Omaha and Kansas City, the 
record amply demonstrates the need of Beatrice and St. Joseph for 
local air service to Lincoln, Omaha and Kansas City , the primary 
points of interest for these cities. In view of the population, economic 
growth, diversified | 


47/ Order No. E-12520, dated May 19, 1958. 
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industry and intercity community of interest, there is every reason 
to believe the proposed service would attract a significant number of 
passengers. Beatrice, a highly industrialized city with an estimated 
population of 13,000 and a trade area of some 50,000, is second in 
rank among Nebraska cities in industrial payroll per capita. The 
construction of a 25-million dollar nuclear power plant near Beatrice 
is expected to attract additional industry to that city and further im- 
plement its economic status. Beatrice is 98 highway miles southwest 
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of Omaha and 184 miles from Kansas City, its primary traffic mar- 
kets, and the time savings of air over surface transportation for the 
travelers in these markets would be significant. Based on an air 
traffic survey covering approximately 45% of the business and pro- 
fessional firms in Beatrice, the city estimates at least 144 boarding 
passengers a month. St. Joseph, an important manufacturing and 


trading center, has a population of some 85,000 persons and its his- 


toric air traffic generation clearly demonstrates its continued need 
for air service. As indicated by the Examiner, the substitution of a 
local service carrier at this point would improve its present service 
and the addition of St. Joseph would add considerably to the strength 
of the local service route. 

As previously indicated, we differ with the Examiner on the 
question of whether Braniff should continue to serve Lincoln between 
Omaha and Kansas City. The Examiner concluded that in view of 
Lincoln's size and importance and the substantial amount of revenue 
derived by Braniff from its service at Lincoln and the subsequent loss 
to the carrier if it were not renewed, the carrier's authority to serve 


Lincoln should be renewed on 
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a permanent basis. While Braniff concedes that in view of Lincoln's 
size and importance to the area cities involved in this proceeding, 
local service carriers may well need access to Lincoln, the carrier 
maintains that Lincoln generates a sufficient volume of long-haul 
traffic to warrant continuance of its north-south trunkline service. 

We recognize the importance of Lincoln as a progressive 
metropolitan community of some 125,000 persons, as the capital of 
Nebraska, the site of the University of Nebraska, and as a generator 
of a substantial amount of air traffic. However, since a local service 
carrier is being authorized to serve Lincoln between Omaha and Kan- 


sas City, we must, before deciding the renewal question, consider 
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several factors: the inconvenience to Braniff's Lincoln passengers , 


the savings which might accrue to the Government if Braniff's services 
at Lincoln were terminated, andthe financial effect on Braniff. 
Although the Examiner did not discuss the degree of passenger 
inconvenience which would occur if Braniff were not renewed at Lin- 
coln, an examination of the record with respect to the characteristics 
of the Lincoln traffic generated by Braniff shows that the preponderant 
portion of that traffic moves to and from Kansas City and Omaha and 
that the passenger inconvenience as a result of the proposed termina- 
tion of Braniff's service would be substantially less than indicated by 
Braniff. An examination of Braniff's Exhibit No. 2, page 26, shows 
that although Braniff generated 24,007 passengers at Lincoln in 1956, 
67% of those passengers, or nearly 16,000 moved to and from Kansas 
City, Omaha and St. Joseph, markets which will continue to receive 


single-plane service by Frontier even if Braniff's 
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service terminates. While it is true that 17.9% of Braniff's 1956 
passenger traffic at Lincoln would no longer have single-plane service 
if the termination occurred, the inconvenience to these passengers 
would not be of such a serious nature as to warrant renewal of Braniff's 
service under the circumstances here shown. For the most part, these 
represent travelers to and from St. Louis , Minneapolis, Sioux City 
and Sioux Falls, markets in which Braniff operates multistop DC-3 one 
or two round trips daily, and in 1956 this traffic amounted to less than 
12 passengers a day to and from all of the above-named points. 22” 
In view of the greater number of flights and better quality of service 
available to most of these passengers at Omaha and Kansas City and 
the increased flight frequency which will be provided by Frontier to 
Omaha to effectuate connections to many of these points, we do not 
believe that the two-plane service by Frontier and Braniff connecting 
at Omaha or by Frontier and Braniff or TWA at Kansas City will 
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49/ 


present a serious inconvenience to these air travelers.— 


487 Lincoln was added to Mid-Continent's (Braniff's predecessor) 
route No. 26 in 1951 to provide one-company north-south service to 
various Mid-Continent cities, primarily Kansas City, Twin Cities, 

St. Joseph, Sioux City, Sioux Falls and St. Louis. Besides its Kansas 
City and St. Joseph service, Braniff continues to provide Lincoln with 
through-plane multistop service to the Twin Cities , Sioux City, Sioux 
Falls and St. Louis with DC-3 equipment. For example, Braniff's 
single-plane service to the Twin Cities consists of two DC-3 daily 
round trips, one a six-stop and the other a three-stop; to St. Louis 

one DC-3 two-stop daily roundtrip. (Although Braniff also offers 
single-plane service between Huron, Mitchell and Watertown, S. Dak., 
on the one hand, and Lincoln, on the other hand, Braniff is being sus- 
pended in this proceeding at the three South Dakota cities.) 

49/ For example, due no doubt to the multiplicity of flights with 
larger equipment offered by TWA between Kansas City and St. Louis, 
the record shows that during the September 1955 survey period approxi- 
mately thirty-three percent more Lincoln-St. Louis passengers trav- 
eled via Braniff-TWA connections at Kansas City than utilized Braniff's 
through-plane or one-carrier connecting service. 
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. While we appreciate the desire of Lincoln to retain Braniff's 
trunk-line service, it should be noted that Frontier will be authorized 
to serve Lincoln on four different routes, and will undoubtedly increase 
the total number of daily flights serving Lincoln. Moreover, the city 
will continue to be served by United Air Lines, and in addition it will 
be given access to many new cities throughout Nebraska with which it 
has demonstrated strong ties. Since Lincoln expressed its need for 
local service to the Nebraska cities to be served by Frontier, and we 
have found that Frontier's service to Lincoln is required by the public 
convenience and necessity, we feel that it is our responsibility to 
minimize the cost of this service to the Government as much as pos- 
sible. It is apparent that if Braniff continues to provide service be- 
tween Lincoln and Kansas City and between Lincoln and Omaha, it 
will carry a substantial number of passengers between these points 
who otherwise would move via Frontier. Loss of these revenues by 
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Frontier would in turn increase the cost of Frontier's new local serv- 


ice route between Omaha and Kansas City. 

While Braniff estimates that its total net out-of-pocket loss, if 
it were not renewed at Lincoln, would have amounted to approximately 
$50,000 in 1955, we do not believe the impact upon Braniff, even if we 
accept this figure and this method of calculating the estimated loss of 
revenues, as reasonable, can be considered serious. °2/ Moreover, 
whatever slight additional loss Braniff were to suffer if it were not 


renewed at 


50/ Of course, in view of the increased traffic growth at Lincoln, 
the loss from nonrenewal may be somewhat in excess of $50,000 if 
calculated on an out-of-pocket basis. 
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Lincoln, we think it is clear that the amount of the loss at this one 
station would be offset many times by the substantial savings estima- 
ted by that carrier from its elimination at many of the communities 
involved in this proceeding. : 

We have every reason to believe that if the local service car- 
rier serves the Omaha-Kansas City route, via Lincoln, Beatrice and 
St. Joseph, without having to compete with Braniff for Lincoln traffic 
to Kansas City and Omaha, this route can be operated on an economic 
basis. During the first year of operation, we believe about 33,352 
passengers should move over this segment and that the carrier will 
realize nonmail revenues of approximately $361 ,000 against operating 
expenses of $442,000, leaving a breakeven need of around $81 000. 22/ 
In view of the expanding commercial activity and growth potential of 
the on-segment cities, this route offers good prospects for making a 
significant contribution after the initial year to the carrier's progress 
towards self-sufficiency. | 

Based on the above considerations, we find that the public 


convenience and necessity require the authorization of a local service 
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route between Omaha and Kansas City via Lincoln, Beatrice and St. 
Joseph. In addition we find that the public convenience and necessity 
do not require the renewal of Braniff's authority to serve Lincoln on its 
route 26. 
Selection of Carrier 

Before discussing our reasons for selecting Frontier to provide 


air transportation over the above-described routes, we will turn to the 


51/ See Appendix I for a detailed analysis of our estimates. 
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question of whether Central can legally be considered an applicant for 
a Lincoln-Denver extension. The Examiner, in striking certain por- 
tions of Central's brief as requested by Frontier and various other 
parties, ruled that Central could not be considered an applicant fora 
Lincoln-Denver extension. Such ruling was based primarily on the 
conclusion that there was no evidence in the record to support the 
award of such a route to Central since the carrier failed to timely file 
its exhibits with respect to the operation of a Lincoln-Denver extension 
and that such defect could not be cured by including exhibit material, 
which had not been subjected to cross-examination, in its brief. 

We do not agree with the ruling that there was a lack of evidence 
to permit consideration of Central as an applicant for a Lincoln-Denver 
extension, nor do we believe it was proper to strike that portion of 
Central's brief relating to the operation of such a route. 

The absence of exhibit material in the record by Central with 
respect to its proposed operation over a Lincoln-Denver segment does 
not necessarily mean that a finding of public convenience and necessity 
cannot be made. Evidence submitted by the other parties to the proceed- 
ing contained factual material concerning the economic characteristics 
of the area and other data indicating the need of the various cities for 
air service; estimates submitted by Bureau Counsel and the other 
applicants forecast the anticipated passenger traffic and revenues of the 


~ 


ets, te ‘Seed oe S.7! 
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proposed route; and probable operating expenses based on Central's 


present system costs were part of the record. Moreover, Form 41 
monthly reports filed by the carriers are available to the Board for the 
purpose of determinisg the ? 
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most recent actual costs incurred by the carrier over its system. An 
examination of that portion of Central's brief stricken by the Examiner, 
shows that its support for Lincoln-Denver authority was based on evi- 
dence already in the record and was properly usable by Central in its 
brief. 

Central's application not only requested an extension from Kan- 
sas City to Lincoln to Omaha but also included a general or catch-all 
clause requesting that it be considered an applicant for any and all new 
routes which the Board may find required by the public convenience 
and necessityso We think it is clear that under the circumstances, 
Central is properly an applicant for a Lincoln-Denver route within the 
meaning of Section 401 33/ and that the parties knew, or should have 
known, that Central was an applicant for any new services found re- 
quired. The Board has frequently relied on general prayers in appli- 
cations to award carriers certificates authorizing service over routes 
not specifically requested. 24/ As we have indicated previously, flexi- 
bility by the Board in choice of route and carrier is particularly im- 
portant in area proceedings , such as the one under consideration, so 
as to enable the Board to determine the route pattern best designed to 
meet the needs of the public and to select the applicant best 


52/ Prior to the second half of the hearing in this case, but subse- 
quent to the hearing sessions involving the civic participants, Central 
filed a formal notice with all parties that it was invoking its "catch-all 
clause" by requesting that its proposed Kansas City- Lincoln-Omaha 
segment be extended to Denver. 

53/ While we agree with the Examiner that the parties must comply 
with the yxrocedural requirements established by the prehearing con- 
ference and that the required evidence must be eveet ors within he 
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53/ (continued) time specified, the prehearing conference cannot 


limit the scope of the later consolidated application. 
54/ Southeastern States Case, 8C.A.B. 716, 720 (1947); C.A.B. 
v. State Airlines, Inc., 338 U.S. 572 (1950). 
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qualified to perform the dervtee 

We now turn to the question of the selection of the carrier to 
operate the above-described rotties 227 Several factors have influ- 
enced our choice of Frontier. 

Insofar as the choice of carrier to operate the new Bismarck- 
Denver/Casper route is concerned, there is no disagreement with the 
Examiner's recommendation that this route be awarded to Frontier. 
The record amply demonstrates that the route is more closely related 
to Frontier's system and its present operation, and that Frontier's 
selection is the only logical one that could be made. Since the carrier 
is already established at Denver, Cheyenne, Casper, Dickinson and 
Bismarck, points on the new route segment, it is apparent that the 
traffic and operational integration of the new route with Frontier's 
present system is superior to that of any of the other local service 
carriers involved in this proceeding. 

As to the east-west routes in Nebraska it is manifest that these 
routes should be operated by one carrier. Since the primary traffic 
flow of the Nebraska cities is to Omaha, Lincoln and Denver, these 
three cities are common points on the new routes (except for Casper 
instead of Denver on one route). With these three major points linking 
the east-west routes, a single-carrier operation can achieve better 
operational integration and schedule flexibility necessary to give the 
cities the maximum service benefits at the least possible cost. We 
note that neither Central nor 


55/ Ibid. , Southeastern States Case, supra. 
56/ Central, Ozark and North Central each proposed an (continued) 


[ 
! 
. 
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56/ (continued) east-west route across Nebraska. North Central 
did not file exceptions to that part of the Initial Decision denying its 
application for Omaha-Denver authority and in its brief to the Board 
approved that part of the Examiner's recommendation with respect to 
the Omaha-Denver routes. We will, therefore, no longer consider 
North Central as an applicant for these routes. 
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Ozark displayed any interest in serving the more isolated cities in the 
northern part of Nebrasla:o!/ and the record demonstrates that these 
cities have a greater community of interest with cities presently served 
by Frontier, than with points served by the other applicants. 

The operating economy and service benefits possible if one 
carrier is selected to serve all of the Nebraska routes, both east-west 
and north-south, is an important factor to be considered and clearly 
favors Frontier's selection. Frontier is already established at Denver, 
Cheyenne and Casper and is being authorized herein to serve Scotts- 
bluff, Alliaace, and Chadron on the new Denver-Bismarck-Casper 
route, points also included on the Omaha-Denver routes. Thus, the 
authorization of a carrier, other than Frontier, for the east-west 
routes across Nebraska we have found required would represent an ex- 
tension into an area already served by Frontier and would mean dupli- 
cating station costs by two subsidized carriers for at least five differ- 
ent cities®®/ without any ascertainable offsetting public benefits justi- 
fying such additional expenses. Furthermore, in view of the strong 
community of interest shown to exist between the cities on the north- 
south Bismarck-Denver/Casper route through western Nebraska and 
on the east-west routes, as well as between these communities and 
points on Frontier's present system, Frontier can also offer the 


travelers 


57, / Ozark conceded that this route across northern Nebraska did 
not integrate with its present system and that Frontier was the logical 
candidate to provide such a service. While we note that (continued) 
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57/ (continued) Central has urged that it is an applicant for, and 
willing to operate any route found required by the public convenience 
and necessity, a look at the air route map clearly shows that this 
route is far removed from Central's natural service orbit, would 
require an extension into Wyoming, an area already served by Fron- 
tier, and no traffic or operational integration would be possible with 
Central's present system. 

58/ In addition Ozark would incur additional expenses at Denver 
since Ozark, unlike Central, does not serve that city. 
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moving between these cities attractive one-carrier service in contrast 


to the less convenient two-carrier service if either Ozark or Central 


were selected for the Omaha-Denver Soutes The promotional 


advantage of Frontier's established position at Denver, Cheyenne and 
Casper, and the closer proximity of these routes to its headquarters 
at Denver are also factors in Frontier's favor not to be overlooked. 0! 
With respect to the choice of carrier for the Omaha-Kansas 
City route, we cannot agree with the Examiner's conclusion that this 
route properly belongs to the "Iowa Market" and should therefore be 
operated by Ozark. We can find no sound basis which would support 
a finding that a route running between Kansas City, Mo. , and Omaha, 
Nebr. , and serving two intermediate Nebraska cities and one Missouri 
City, falls within the so-called Iowa Magket any more than in any 
other "market", so as to warrant the selection of one competing ap- 
plicant over several others. In choosing between carriers seeking to 
serve this route, it is necessary to determine the comparative public 


benefits which each carrier can offer. oL/ 


59/ While Central points to its ability to connect the Denver- 
Julesburg Basin Oil fields near Sterling with the "Hugoton Gas Fields" 
of Liberal and Guymon as well as the oil centers in the southwest, 
the record clearly shows that next to Denver, Sterling's strongest 
community of interest is with Casper, an important oil center of the 
Rocky Mountain area. Sterling will have access to Denver where 
connections with Central will be available if travel to the cities 
served by that carrier should be required. 
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60/7 There was a great deal of evidence in the record as to the need of 
these communities for air freight service which can be better accom- 
modated in the type of equipment used by Frontier. It should also be 
noted that Frontier proposed through-plane service for these Nebras- 
ka cities to Omaha, whereas Central's proposal contemplated connect- 
ing service at Lincoln for Omaha travelées; . 

61/ While the Examiner apparently relied on the ability of Ozark, 
if awarded this route, to provide direct service between the capitals 
of three states, namely Lincoln, Topeka and Jefferson City, since 
that carrier presently operates between Kansas City and St. Louis via 
Columbia and Jefferson City, there is little record evidence estab- 
lishing a need for local service between Lincoln and Topeka, on the 
one hand, and Jefferson City, on the other hand. Moreover, as we 
have previously indicated, we are not including Topeka as an inter- 
mediate point on this route. | 
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It is clear that any of the competing applicants are qualified to 
operate the Omaha-Kansas City route. While we recognize that this 
route would integrate operationally with Ozark's or Central's present 
system (since these carriers ‘both serve Kansas City) , and that these 
carriers would have certain promotional advantages because of their 
established position as Kansas City carriers, there are several factors 
which, in our judgment, point to Frontier's selection. 

We are impressed with the position taken by the Nebraska De- 
partment of Aeronautics, Kansas City, Beatrice and the Nebraska 
communities that the Omaha-Denver routes should be extended to Kan- 
sas City so as to provide the Nebraska cities with convenient single- 


carrier service to Kansas City £2/ There is considerable evidence in 


the record demonstrating a substantial community of interest existing 
between the Nebraska cities and Kansas City, a lack of adequate trans- 
portation facilities to meet this need, and a sizeable air traffic poten- 
tial that could be tapped by effective one-carrier service. Kansas City 
submitted extensive evidence showing its common interests with the 
Nebraska cities to support its claim that local air service was needed 
between Kansas City and Nebraska. As pointed out by Kansas City, 
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Nebraska lies within the Kansas City trade area, thus necessitating 
extensive travel by Kansas City businessmen throughout the state. For 
example, the Kansas City Apparel Association, one of the largest of 
its kind, has 215 active accounts throughout Nebraska; the Consumers 
Cooperative, with national headquarters in Kansas City, has 344 mem- 
ber 
— $27 It should be noted that Central also argued that the Nebraska 
cities should be given direct access to Kansas City. 
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associations throughout Nebraska. Kansas City's importance as a live- 
stock and marketing center and a major traffic hub also accounts for 
the mutual interests shown to exist between Nebraska and Kansas City. 
Witnesses from Grand Island, Kearney, Scottsbluff, Norfolk, McCook, 
North Platte and Hastings all testified to the need for air travel between 
Nebraska and Kansas City. An examination of the air traffic surveys 
of the business firms, submitted by some of the cities, the hotel counts, 
and the historic traffic data, where available, demonstrate the high rank- 


g 
ing of Kansas City with the Nebraska eomminities o=” Beatrice also 


indicated a need for service to Norfolk and other Nebraska cities with 
which it has a strong community of interest. It is apparent that exten- 
sion of the Nebraska routes to Kansas City would provide considerable 
public benefits. 

While a substantial community of interest exists between Kansas 
City and cities served by Ozark, one-carrier service is already avail- 
able between Kansas City and many of these points. Moreover, Ozark 
is being awarded additional routes in this proceeding to meet the unsat- 
isfied needs of Kansas City and St. Joseph to the east. There is no 
convincing showing in this record that Ozark would be able to benefit a 
significant number of additional passengers if it were selected to 
operate the Omaha-Kansas City route we have found required; and if 
Ozark were awarded this route, the Nebraska cities west of Lincoln 
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would be denied an effective one-carrier service to Kansas City. 
Operation of this route by Ozark would duplicate Frontier's service 


between Lincoln and Omaha without, in our opinion, any 


63/ For example, Kansas City ranks third in community of interest 
with Grand Island and fourth with Kearney, Scottsbluff, McCook, Nor- 
folk and Hastings. 
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convincing showing in the record that Ozark could convenience a larger 
segment of the public if it, rather than Frontier, were chosen 02’ 
Under the circumstances, we conclude that more passengers would en- 


joy the benefits of effective single-carrier service to Kansas City and 


Beatrice not otherwise available to them if Frontier is selected tharif 


Ozark were chosen. 

While Central proposes to provide through-plane service between 
Omaha, Lincoln, Beatrice and St. Joseph, on the one hand, and cities 
served by Central south of Kansas City such as Joplin, Fayetteville, 
Fort Smith, Hot Springs, Little Rock and Dallas and Fort Worth, there 
is no showing in this record that any significant number of passengers 
would be benefited by Central's proposed one-plane service. Although 
there is a small amount of air travel between Omaha and Dallas, 

Braniff provides direct Omaha-Dallas gchedules with Convair equipment , 
and offers many nonstop flights with DC-6 aircraft between Kansas City 
and Dallas. Under the circumstances, it is doubtful that Central's 
multistop DC-3 service would attract many Omaha-Dallas travelers. 
Similarily, Braniff operates Convair flights between Omaha and Fort 
Smith, a market which, according to the September 1957 Origination 
and Destination Traffic Survey, accounted for only eleven air passen- 
gers. Under its proposal, Central would provide the only scheduled 


64/ Although the record shows that St. Joseph indicated a commun- 
ity of interest with Chicago, St. Louis, Des Moines and Cedar Rapids, 
some of these needs will be met by Ozark's new service (continued) 
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64/7 (continued) from St. Joseph to the east. Moreover, there are 
a multiplicity of more convenient trunkline flights to St. Louis and 
Chicago at Kansas City. Lincoln has some traffic exchange with St. 
Louis but, as previously indicated, the record shows that more of 
Lincoln's St. Louis traffic utilized Braniff-TWA connections at Kansas 
City than moved over Braniff's through-plane service. There is no 
reason to assume that Ozark would better Braniff's performance. 
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through-plane service between Omaha, Lincoln, Beatrice and St. Jo- 
seph, on the one hand, and Hot Springs, Fayetteville, and Joplin, on 
the other hand; but there is no indication in the record that such a 
service would benefit many passenmers; 22" In the face of this showing 
of minor beyond segment benefit, the operation of this route by Central, 
which would entail a duplication of Frontier's service between Lincoln 
and Omaha, and of Ozark's between Kansas City and St. Joseph would, 
in our opinion, be unwarranted and not in the best interests of the 
public. 

In urging that it should be selected to operate the Nebraska and 
Kansas City routes, Central argues that it has a greater need for 
strengthening than the other applicants. Even if this is true, we con- 
clude that the benefits which might accrue to Central from the award 
of these routes are of secondary importance to our consideration of the 
needs of the traveling public. Since we have found that Frontier's 
service would offer greater benefits to the public than would that pro- 
vided by Central, this consideration outweighs Central's argument as 


to its need for sevens 


65, 7 The Origination and Destination Traffic Survey for September 
1957 shows that Omaha, Lincoln and St. Joseph had a combined total 
of 10 passengers to Hot Springs, eight to Fayetteville, and 15 to Joplin. 
Although the availability of through-plane service might increase this 
traffic flow somewhat, there was no showing of a strong community 
of interest by Omaha, Lincoln, Beatrice or St. Joseph with the above- 
named Central cities. 

66/ We note that Central also claims that it is entitled to (continued) 
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66/ (continued) selection because it is the only carrier established 
at the terminals of Kansas City and Denver "where most of the traffic 
will be handled"'. We are not persuaded by this argument. In the first 
place, our examingtion of the record leads us to conclude that the bulk 
of the Nebraska traffic will move to Omaha and Denver, with a lesser 
percentage traveling to Kansas City. Furthermore, as we have previ- 
ously indicated, Frontier is already established at more cities to be 
served on the new routes than is either Central or Ozark. Therefore, 
Frontier, rather than Central, has the edge insofar as the cost factor 
is concerned. 
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NORTH DAKOTA , SOUTH DAKOTA AND WESTERN MINNESOTA 

With respect to the local air service needs of this area, we are 
primarily concerned with the question of whether local service should 
be substituted for the service presently provided by Braniff and what, if 
any, additional local service should be authorized. While we agree with 
the Examiner that Braniff's trunkline service to the various communi- 
ties in North and South Dakota should be transferred to a local carrier, 
we would certificate some of the cities to be served én different rout- 
ings than recommended by the Examiner; we would not award North 
Central a Bismarck-Twin Cities route segment, as did the Examiner; 
and we find that local service in addition to that which the Examiner 
found required should be authorized. : 

As to the trunkline points to be transferred to a local carrier, 
there is considerable evidence in the record indicating that the limited 
pattern of service which Braniff has offered the Dakota communities -- 


Minot, Bismarck, Aberdeen, Watertown and Hirano’ chas not been 


adequate in terms of frequency and timing, to meet their transportation 
requirements nor to fully develop the traffic potential of this area. We 
are satisfied that the over-all public interest will best be served by 
transfer @f the points involved to a local carrier which is more willing 
and better suited to provide more frequent and better-timed schedules 
designed to accommodate the short-haul and commuter needs of the 
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area cities and convenience a 


67/7 Braniff's authority to serve Mitchell expires 60 days after 


final Board decision in this case. 
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greater volume of airline passengers. The record shows that this 


area has enjoyed a steady and healthy growth during the past few 
years with airline users increasing despite the limited frequencies 
provided. The record is clear that the need for air service at the 
points in question, because of the further curtailment of the already 
inadequate rail service, has increased and that the enhanced economic 
status and growth potential of this area, is greater today than when 
air service was first authorized in North and South Dakota. 68/ The 
cost to the Government resulting from the substitution of local for 
trunkline service at these points is warranted in view of the additional 
service which will be provided and the greater public benefits flowing 
therefrom. 69/ 

As to the local service routes to be established, we note that 
the Twin Cities, with a metropolitan area population of more than one 
million persons, are the primary industrial, commercial, and finan- 
cial hub for all of the Dakota cities showing a need for local air 
service. There also exists a strong commercial relationship between 
the Dakota cities and Omaha . 22/ In order to convenience the greatest 
number of passengers and to give the carrier the maximum oppor- 
tunity to fully develop the potential of the area, we have concluded that 
the local air routes we are establishing 


68/7 The Board in previous cases discussed the economic charac- 
teristics and general description of most of the cities now being 
authorized for local service. (See e.g. North Central Case, 7C.A. 
B. 639 (1946); Wisconsin Central Renewal Case, 14 C.A.B. 982 
(1951); Service to Fargo Case, 17 C.A.B. 581 (1953).) More recent 
data with respect to these cities is set forth in the Initial Decision. 

69/ The probable cost to the Government which we (continued) 
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697 (continued) anticipate for authorizing local service in this 
area can be determined by referring to our discussion hereinafter of 
the anticipated cost of the specific routes being award. 

70/ Braniff, like its predecessor Mid-Continent, has historically 
provided Twin Cities and Omaha service throughout this area. 
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should offer the Dakota cities direct access to the Twin Cities and 
Omaha. 7/ Our analysis of the record leads us to conclude that a 
pattern of air service more responsive to the needs of the travelers 
and in conformity with the historic traffic flow, and one which would 
provide a more flexible and a better integrated operation for the car- 
rier and at less cost to the Government can be established by modify- 
ing to some extent the route segments recommended for North Cen- 
tral by the Examiner. Under the circumstances, we find that the 
following route segments should be awarded to North Central: 

(1) Between Omaha, the intermediate points Norfolk, Sioux 
City, Yankton, Sioux Falls, and (a) beyond Sioux Falls the intermedi- 
ate points Mitchell and Huron, and (1) beyond Huron, the intermediate 
points Aberdeen, Bismarck-Mandan and the terminal Minot; and (ii) 
beyond Huron the intermediate point Watertown and the terminal 
Minneapolis-St. Paul, and (b) beyond Sioux Falls the intermediate 
points Brookings, Watertown and Fargo and the terminal Grand Forks. 

(2) Between Sioux Falls, the intermediate points Worthington, 
Fairmont, and Mankato and the terminal Minneapolis-St. Paul. 

(3) Between Rapid City, the intermediate points Spearfish 
(The Black Hills Airport), Pierre, Mobridge, Aberdeen and Water- 
town and the terminal Minneapolis-St. Paul. | 
(4) Extension of segment 8 from Grand Forks to Minot via 
Devils Lake. : 


717 While we note that there is some community of interest be- 
tween the Dakota Cities and Kansas City and that it is urged that any 
local service routes authorized in North and South Dakota (continued) 
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717 (continued) should be extended to Kansas City, we do not 
believe the traffic moving between the Dakota cities, on the one hand, 
and Kansas City, on the other hand, is sufficient to warrant the cost 
of extending the route approximately an additional 165 miles from 
Omaha to Kansas City. Connecting service at Omaha will be avail- 
able for onward travel to Kansas City. 
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1. Service from the Dakotas to the#fwin Cities and Omaha 


The Examiner recommended, inter alia, that North Central 


be authorized to operate a (a) Minot-Twin Cities route via Bismarck- 
Mandan, Aberdeen, Huron, and Brookings, anda (b) Sioux Falls-Twin 
Cities route via Mitchell, Huron, and Watertown. Various objections 
have been raised with respect to both of these recommended routes. 
For the most part, the basic opposition to the akove-mentioned route 
segments relates to the inconvenient, costly, and circuitous routing 
via Huron for Twin Cities passengers from Minot, Bismarck-Mandan 
and Aberdeen; the need of Minot, Bismarck, and Aberdeen for better 
service to Omaha than.provided by the Examiner; and the unnecessary 
and restrictive designation of Sioux Falls as a terminal rather than an 
intermediate point on these two segments. We are in substantial 
agreement with most of these contentions. We do not believe the 
Minot-Twin Cities segment recommended by the Examiner would 
solve adequately the demonstrated deficiency in Aberdeen's service 
to the Twin Cities nor really prove a worthwhile local service route, 
either from the standpoint of cost or of accommodating the travel 
needs of most of the on-segment cities. This route is much too cir- 
cuitous to attract many Minot-Twin Cities or Bismarck-Mandan- 
‘Twin Cities passengers, since both cities will have more direct serv- 
ice available to the Twin Cities over other routings. Moreover, we 


believe that the size and importance of Aberdeent2/ warrants giving 
that city a more direct routing to the Twin Cities, with which it has 
its primary community of interest. Aberdeen is substantially 
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727 See p. 70 for a further discussion of Aberdeen. 
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larger than Huron and has demonstrated equally strong ties with the 
Twin Cities. We believe that given direct and more frequent service 
to the Twin Cities, as presently enjoyed by Huron, Aberdeen should 
generate a comparable volume of traffic. 23/ For this reason, as 
well as for the other reasons hereinafter discussed (see p. 70), we 
are including Aberdeen on the Rapid City-Twin Cities route we are 
authorizing herein. Huron already receives Twin Cities service by 
Western and is being given additional service to the Twin Cities by a 
local service carrier over another routing. We thus see little need 
for this route to satisfy Huron's transportation needs, In addition, 
we have decided that Brookings should no longer be included ona 
Twin Cities route. loae While Brookings has been receiving east-west 
trunkline service to and from the Twin Cities, Huron, Pierre and 
Rapid City for a number of years and has requested that it be given 
better timed and more frequent schedules to meet the needs of its 
growing population and expanding economy for improved service to the 
Twin Cities, we do not believe that the traffic experience at this city 
warrants its inclusion on a local Twin Cities route. Brookings will 
continue to receive north-south service by North Central and it will 
have one-carrier connecting service at Watertown or Sioux Falls to 
meet its east-west traffic needs. : 

We believe an integrated and less costly pattern of air service 


for 


~%37 The Airline Traffic Survey for September 1957 shows that 
during the two-week survey period Huron generated 161 Twin Cities 
passengers as against Aberdeen's 77. (The total traffic generated by 
the two cities during the survey period was 460 for Huron and 288 for 
Aberdeen.) However, the Official Airline Guide shows that Huron 
receives two daily round trips to the Twin Cities by both Braniff and 
Western whereas Aberdeen is provided only one daily (continued) 
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73/7 (continued) round-trip flight to the Twin Cities by Braniff 
with the eastbound flight leaving Aberdeen at 5:25 p.m. 

73a/ We agree with the Examiner that Western's service at 
Brookings should be terminated. 
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the Dakotas and one better geared to the traffic needs of the area 
cities can be provided by permitting the same carrier to integrate its 
flights over a Minot, Bismarck, Aberdeen, Huron and Mitchell leg 
with those serving the Fargo, Watertown and Brookings leg so as to 
maximize the flow of traffic moving between the Dakotas and Omaha. 
By eliminating Sioux Falls as a terminal, the carrier can schedule 
through flights over whichever leg can produce the most Omaha-bound 
travelers, thus conveniencing the greatest number of passengers. 
This will result in a "y"’ route extending from Omaha, via Norfolk, 
Sioux City and Yankton, to the intermediate point Sioux Falls, with 
the route bifurcating at Sioux Falls, with one leg extending to Grand 
Forks via Brookings, Watertown and Fargo, and the other leg extend- 
ing to Minot via Mitchell, Huron, Aberdeen and Bismarck-Mandan. 
In order to give Mitchell and Huron through-plane service to the Twin 
Cities, as well as to Omaha and to provide direct service between 
these points and Watertown, we will also authorize the carrier to pro- 
vide service beyond Huron to the Twin Cities via Watertown. Thus, 
all of the certificated cities will have single-plane or single-carrier 
service to their principal points of interest, the Twin Cities and 
Omaha, as well as between the Dakota cities themselves, and the 
carrier will be enabled to obtain maximum operational flexibility. 

While there has been some complaint registered against the 


"zig-zag" routing authorized south of Sioux Falls, we do not believe 


the description of the route will inhibit the carrier from offering the 


Dakota cities a reasonably direct service to Omaha. The flexibility 
of the route pattern we are authorizing will enable the carrier to 
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schedule some of its flights so as to avoid following a circuitous rout- 


ing on every flight. Besides, 


[15332] 
since Norfolk will be receiving single-plane service by Frontier to 
Omaha, its primary point of interest, North Central could schedule 
its flights so as to focus on Norfolk's travel needs to the north. 

Since North Central did not file specific schedules to show how 
it intended to integrate the proposed Dakota-Twin Cities and Dakota- 
Omaha service, we cannot tell exactly how the carrier will actually 
schedule its flights over the new route. However, we anticipate that 
the carrier can provide the service in this area which we have found 
required at a total subsidy cost to the Government of about $485 , 000 
a year. This estimate is based on an estimated average traffic flow 
over the entire route of approximately nine passengers per mile and 
an anticipated operating expense of $1 790,000. 4/ : 

Based on the above considerations we find that the public con- 
venience and necessity require that a route be authorized between 
Omaha, the intermediate points Norfolk, Sioux City, Yankton, Sioux 
Falls and (a) beyond Sioux Falls the intermediate points Mitchell and 
Huron, and (i) beyond Huron, the intermediate points Aberdeen, 
Bismarck-Mandan and the terminal point Minot, and (ii) beyond 
Huron the intermediate point Watertown and the terminal point Min- 
neapolis-St. Paul and (b) beyond Sioux Falls the intermediate point 
Brookings, Watertown and Fargo and the terminal point Grand Forks, 
with Braniff deleted at Minot, Bismarck-Mandan, Aberdeen, Water - 
town, and Huron, and Western deleted at Brookings. : 


747 See Appendix J for a detailed analysis of our cost estimate for 
the proposed service, including the assumptions on which they are 
based. 
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Sioux Falls-Twin Cities 

The Examiner would establish a route between Sioux Falls and 
the Twin Cities via Worthington and Mankato ,22/ but found that be- 
cause of the additional mileage required to serve Fairmont, that city 
would not generate sufficient traffic to warrant its inclusion on the 
route. We find that air service is required to Fairmont on this route, 
since we believe more weight should be given to the growth potential 
of Fairmont and to the effect the city's isolation from its major com- 
munities of interest has on its traffic generating ability. 


Fairmont has been before the Board on several previous occa- 


: ‘ ; th pase : 
sions seeking air service Le ‘While in prior cases the advantages 


which air service would offer to Fairmont were recognized, the lack 
of any local route within a reasonable distance which could feasibly 
serve Fairmont with the commuter service to the Twin Cities which 
the city needed, as well as the airport situation at Fairmont, were 
largely responsible for the previous denials of air service to that city. 
Now, however, a local route is being established between Sioux Falls 
and the Twin Cities through the southern section of Minnesota which 
could serve Fairmont with comparatively little einen Le Thus, 
Fairmont's need for air service should be assessed in the light of 
these changed circumstances and not on the basis of prior decisions 
denying the city's request for such service. © 


75/ The Examiner also found that Western should be suspended at 
Mankato. 

16/ Midwest Certificate Renewal Case, 15C.A.B. 424 (1952); 
Service to Fargo Case, 17 C.A.B. 580 (1953); and Service to Fairmont 
and Fort Dodge Case, Order No. E-9198, dated May If, 1955. 

Tt/ It is estimated that about 13 additional miles would be required 
to serve Fairmont on this route between Worthington and Mankato. 

78/ Fairmont has invested more than $347,000 in the development 
of an airport, which, according to the city representatives, is capable 
of handling DC-3 operations. 
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Fairmont is a leading industrial city ina rich agricultural 
section of southern Minnesota and the center of a trade area of some 
80,000 persons. One of the largest manufacturers of railway equip- 
ment in the world is located in Fairmont, as well as the Minnesota 
Mining and Manufacturing Company, one of the leaders in the manu- 
facture of decorative tape and abrasives and a company which is 
expanding rapidly. The frozen food division of Stokely Van Camp, 
whose home office is in Fairmont, has also recently enlarged sub- 
stantially its nationwide operations. The record shows that Fairmont 
is without any rail transportation and that its greatest need is for 
service to the Twin Cities, a distance of 135 miles. Considering 


Fairmont's importance as an industrial center, its isolation and need 
po. ’ 


for better public transportation, as well as its favorable air traffic 


generating possibilities, we think Fairmont should generate at least 
sufficient traffic to make it a breakeven point. — 79/ : 
Worthington and Mankato, the other two Minnesota cities to be 
served on the new route, are also, as indicated by the general economic 
indexes submitted by the two cities, growing communities with excel- 
lent business potential. These cities, like Fairmont, are important 


trading and distribution centers for rich farming areas, with Worth- 
ington serving an area of 60,000 and Mankato 100, 000. 80/ The 
Campbell Soup Co. has a branch office headquarters in Worthington, 


while Mankato's economy is implemented by some 95 


79/ The additional mileage required to serve Fairmont on this 
route would require about 19,000 more plane miles annually. The 
cost of flying this additional mileage assuming two round trips a day, 
as well as the station expenses at Fairmont should be about $30,000 
while we anticipate that Fairmont will contribute somewhere in the 
neighborhood of $35,000 in commercial revenue to offset the out-of- 
pocket costs of its service. 

80/ Worthington was added to Braniff's route No. 26 in 1953 in the 
Service to Fargo Case, supra, but was never served because of air- 
port inadequacy. Braniff’s authority to serve Worthington expired on 
June 30, 1956, and the carrier did not request renewal. (continued) 
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807. (continued) However, the representatives of the city testi- 
fied that the money for the improvement of the airport is now avail- 
able and that the construction of a 4,000 foot hard-surfaced lighted 
runway, meeting CAA standards for DC-3 operations, would be com- 
pleted by the time service could be inaugurated. 
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diversified industries with an annual payroll in excess of 8 million 
dollars. In addition, the extensive wholesale and distributing activity 
of Mankato accounts for additional employment with a payroll of an- 
other 2 million dollars. Western presently serves Mankato on a flag- 
stop basis with one round trip a day on its Denver-Twin Cities flights. 
But, as the city points out, Western's service is unsatisfactory, in 
terms of frequency and timing of schedules, and fails to meet the 
city's need for convenient service to and through Minneapolis and to 
Sioux Falls and Omaha. 2/ The business traffic survey conducted by 
the city discloses that out of 788 out-going business trips made in 
April 1956, 485 would have been air passengers had the existing serv- 
ice been improved or had there been air service available to the po- 
tential travel poinbe The results of the survey, as pointed out by 
the city, appear to indicate that local service, better geared to the 
business needs of the community, would tap a traffic potential never 
reached by Western's service, designed primarily for the long-haul 
traveler. 

This new route will give access to the Twin Cities, the pre- 
dominant hub for this area, for approximately 280,000 persons resid- 
ing in these three Minnesota cities and their surrounding trade areas, 

‘as well as single-plane service to Sioux Falls, an important travel 
market for many of the 


817 Western's schedules do not provide any service to Sioux Falls 
nor do they permit one-day business round trips to the Twin Cities. 
Mankato's flight to the Twin Cities leaves at 4:29 p.m. , arriving in 
Minneapolis at 5 p.m. The return flight to Mankato (continued) 
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81/7 (continued) departs Minneapolis at 9:30 a.m. Thus, a busi- 


nessman must spend two nights in the Twin Cities to transact one 
day's business. 

82/ A similar air traffic survey of business firms conducted by 
Worthington shows that out of 870 originating business trips in April 
1956, 330 would have been by air if adequate service had been avail- 
able. Worthington's community of interest lies primarily with Mine 
neapolis, Chicago and Sioux Falls. 
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residents in southwestern Minnesota as well as single-carrier service 
to Sioux City and Omaha. Connecting service would also be available 
at the Twin Cities for travel to Chicago and beyond. Based on an 
analysis of the community of interest and applicable economic data 
submitted by the cities, as well as the various traffic forecasts, we 
anticipate that the on-segment cities should generate about 21 , 338 
passengers during the initial period of operation. On this basis, and 
assuming two round trips a day over a 250-mile segment, the service 
should cost the Government about $175,000 in total subsidy mail pay 
during the first year of operation. 02! In addition, since this segment 
integrates so well with the South Dakota routes being awarded to North 
Central, some of the South Dakota-Twin Cities passengers should add 
traffic support to this segment. Bearing in mind the continuing 
growth and industrial expansion of this area and its need for better 
transportation as well as the excellent segment integration, this route 
offers good prospects of being operated at a great deal less subsidy 
after the first year, particularly with aggressive development of the 
potential by the carrier and the active cooperation on the part of the 


cities being served. 


Based on the above considerations, we find mR the public 


convenience and necessity require the authorization of local air trans- 
portation between Sioux Falls and Minneapolis-St. Paul via Worthing- 
ton, Fairmont and Mankato, with Western deleted at Mankato. 
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$37 See Appendix K for details of this cost estimate. 
[ 15337] 
Rapid City-Twin Cities 
The South Dakota Aeronautics Commission, in response to the 
Board's informal request that each of the petitioning Seven States 
submit proposals for the new local services which they believed were 
needed in their particular States, recommended that a local air route 


be established between Rapid City and the Twin Cities to provide an 


east-west pattern of air service through South Dakota which would 
serve the Black Hills Airport at Spearfish, Mobridge, Pierre, Aber- 
deen and Watertown. Both Frontier and North Central submitted 
similar proposals. 

Although the Examiner in his Initial Decision spelled out the 
various proposals in his factual summary of the record evidence and 
the position of the parties, and correctly found that Aberdeen and 
Watertown required continued air service, he did not recommend the 
grant of any east-west air route in South Dakota west of Aberdeen, 
and did not detail his reasons for rejecting the proposals for an east- 
west service. 

The record amply demonstrates that the establishment of an 
air route serving the east-west travel needs of the state, as proposed 
by the South Dakota Aeronautics Commission, will confer significant 
benefits on the traveling public by making accessible by air a com- 
paratively isolated part of the country, and will contribute substan- 
tially to the industrial and commercial development not only of this 
section but of the entire State. Such a route would make air service 
available for the first time from important South Dakota cities to the 
State Capital at Pierre, give Mobridge its first air service, and would 
provide single-plane service to the Twin Cities, the principal hub for 
the area, and to Rapid City, the second 
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largest city in South Dakota and a gateway to the Black Hills resort 
area. While this section is rather sparsely populated at present and 
could not be expected to support the proposed service at the outset 
without considerable help from the Government, the isolation of the 
area and the necessarily greater benefits flowing from air service 
must be considered in determining whether the proposed service is 
warranted. : 

It is clear from the record that the entire section west of 
Aberdeen enjoys little public transportation in an east-west direction. 
At present the only east-west air service across South Dakota is that 
provided by Western over its route 35. Western, however, is being 
suspended at three of the seven South Dakota points it now serves, 
thus leaving little air service to bridge the approximately 400 mile 
gap between the eastern and western parts of the state. 24/ In addition, 
many of the important cities in South Dakota have no usable transpor- 
tation to the State capital at Pierre, located in the central part of the 
State, and from which they are separated by more than 100 miles. 
The record shows that passenger train service is either nonexistent 
or what little there is, is inadequate and ineonvenient. Motor transpor- 
tation, upon which travelers in this section have had to rely to a great 
extent, is time-consuming and unreliable because of the great dis- 
tances involved, the obstacles to surface travel resulting from the 
mountainous terrain and geological formations in the western part of 
the State, the secondary roads available at many communttées , and 


the severe 


84/ Moreover, a restriction in Western's certificate prohibits the 


carrier from serving Huron and Sioux Falls on the same flight. 
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winters throughout South Dakota which render highway travel uncer- 
tain and hazardous. | 
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This section, like the rest of the State, has shown a healthy 
and continuing growth and the increased activity has produced a 
greater need for better and faster means of transportation. Moreover , 
the prospects for greatly enhanced industrial, comme rcial, agricul- 
tural and recreational development affecting the future needs of the 
area must also be considered. Of great importance to the future 
prosperity of this section, and of the entire State as well, is the con- 
struction of the multi-purpose dam reservoirs as part of the multi- 
billion dollar Missouri River Basin project, which will provide not 
only the benefits of flood control, irrigation, soil and moisture con- 
servation, for the important farming and ranching industry of the area, 
but will make available a virtually limitless supply of hydroelectric 
power and water for industrial use and create extensive new recrea- 
tional facilities to bolster the State's already multi-million dollar 
tourist industry. We think the development of new oil and uranium 
industries in the Mobridge-Pierre-Black Hills section is also a highly 
significant factor affecting the future economy and air traffic potential 
of the area. 

The economic characteristics of the cities to be served on the 
proposed segment, except for Mobridge, have been discussed in prior 
Board decisions and, as indicated in the Initial Decision, the economic 
status of the individual cities has improved materially since then. A 
detailed review of the individual cities is not needed at this time ex- 
cept insofar as it is necessary to discuss our reasons for including 
them on the Rapid City-Twin Cities route. 
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Mobridge with an estimated 1950 population of over 5000 is the 
trading center for a substantial area of some 52,000 persons. The 
economy of Mobridge is based primarily on livestock and agriculture 
although it has some diversified manufacturing and other business 


concerns including two uranium companies and attracts a substantial 
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number of hunters during the open season. It is also.a convention city 
holding at least three or four State-wide conventions annually. Mo- 
bridge is the third largest cattle market in South Dakota with sales 
totaling well over six million dollars annually. The city's commer- 
cial and industrial activity is expanding as a result of the uranium 
development and the construction of the Oahe Dam and reservoir along 
the Missouri River extending about ninety miles north and ninety miles 
south of Mobridge. More than 45 million dollars of the monies appro- 
priated for the Missouri River Basin project have been or will be 
spent by the Government on this dam and the Oahe Lake, with its 


recreational and wildlife potentialities, when completed, will be com- 


parable in size to Lake Erie with a shoreline of 2350 miles anda sur- 


face area of 376,000 acres. | 

Mobridge is extremely isolated from its primary points of in- 
terest. It has no air service, no rail or bus transportation north or 
south, no bus service to the west, and only one inconveniently-timed 
through-passenger train a day between Chicago and Seattle which also 
serves the Twin Cities, Aberdeen and Bismarck. Mobridge is located 
about 100 miles from Aberdeen, its principal trade center and nearest 
air source, and about the same distance from Pierre with which it has 
indicated strong business ties. Mobridge has its primary community 


of interest with Rapid 
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City, Aberdeen, Twin Cities and Casper. Mobridge is 250 miles 
from the Black Hills where many Mobridge residents maintain cabins. 
Although Mobridge made no specific forecast of the traffic volume it 
would generate, the proposed route would give the city single-plane 
service to its primary travel markets and connecting service at Rapid 
City to meet its travel requirements to Casper and beyond. Taking 
into consideration Mobridge's relative isolation from its major points 


of interest and its demonstrated economic activity, we believe the 
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city will produce a sufficient volume of traffic to justify giving it an 


opportunity to demonstrate whether sufficient use will be made of the 


new air service to warrant the cost of such service to the Government. 


Aberdeen and Watertown have both demonstrated by past traf- 


fic performance, that continued air service to those cities is required. 


Aberdeen with a 1955 population of about 24,000, is the third largest 
city in South Dakota and is an important trade center for a substantial 
fifteen county area of more than 127,000 persons. The record dis- 
closes that Aberdeen's effective buying income per capita is well 
‘above the national average. Many district and regional offices of the 
Federal Government are located at Aberdeen, as well as many impor- 
tant State offices. Aberdeen has its primary community of interest 
with the Twin Cities, Mobridge, Pierre and Rapid City. Watertown, 
an important insurance center and industrial city, serves a large 
trade area in northeastern South Dakota and western Minnesota with a 
population in excess of 163,000. Watertown has its primary commun- 


ity of interest with the Twin Cities, Sioux Falls, Omaha, Pierre, 


Sioux City and Brookings and demonstrated its 
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need for improved service to each of those points. 

While Pierre receives single-plane service by Western to 
Rapid City and the Twin Cities;, as the State Capital, the administra- 
tive center of the new oil industry in South Dakota, and the site of 
numerous Federal offices, it has a strong community of interest with 
the other South Dakota cities to be served by the new route. Its in- 
clusion on the new route should materially increase the anticipated 
traffic flow moving over the Rapid City-Twin Cities route segment. 

As we indicated previously, we are in accord with the Exa- 
miner's finding that Western's service at Spearfish (the Black Hills 
Airport) should be replaced by a local carrier, but disagree with his 
conclusion to include Spearfish on the Denver-Bismarck route. We 
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are satisfied that the travel requirements of Spearfish can be accom- 


modated to a much greater extent by its inclusion on the Rapid City- 
Twin Cities route. Spearfish has its strongest community of interest 
to the east and has been served by Western in an east-west direction 
on its Twin Cities route for a number of years. Putting Spearfish on 
a north-south route between Bismarck and Denver would deprive 
these passengers of single-plane service not only to the Twin Cities, 
put also to Pierre and would fail to satisfy its primary traffic re- 
quirements. While Spearfish will lose its single-plane service to 
Denver, it has shown a lesser need for air service to that point and 
connecting service will be available at Rapid City for any Spearfish 


passengers traveling to the south and wees oe” 


85/ The Airline Traffic Surveys for March and September 1957 


show that Spearfish generated only 1 local Denver passenger. 
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While Spearfish has ranked rather low in traffic generation, 
Western's service has been limited and unreliable. 26/ With this 
kind of service, it is not unreasonable to conclude that the traffic 
served by the Black Hills Airport has not been fully tapped. We be- 
lieve that the substitution of local service for Western will accom- 
plish this purpose. With more frequent and more reliable schedules 
and direct access to additional South Dakota cities, with which Spear- 
fish indicated mutual interests, we have little doubt but that Spearfish 
will improve its past traffic performance significantly. The Black 
Hills Airport serves not only the cities of Spearfish, Belle Fourche, 
Deadwood, Lead and Sturgis, with a combined population of 24,000, 
but also a six-county area with a population of 50,000. Not only the 
size but the isolation of the area, as well as its economy appears con- 
ducive for air travel. Spearfish has no rail service and the moun- 
tainous terrain and climatic conditions make highway travel slow and 


unsatisfactory. The economy of the area is based primarily on 
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-tourist travel, mining and agriculture. Tourism is a big business 
bringing in millions of dollars of revenue annually and in 1956 the 
agriculture income from only three of the counties served by the air- 
port amounted to over 26 million dollars. The Homestake Mine at 
. Lead, the largest gold mine in North America, contributes to the 
steady economy of the area with an annual payroll in excess of eight 
million dollars. The mine is also a popular tourist attraction with 
more than 10,000 visitors in the first six months of 1956. The United 
States Veterans Hospital at Fort Meade is 


86/ Western schedules one daily round trip to Spearfish. The 
record shows that during 1955, Western cancelled 186 of its scheduled 
flights to that point. 
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located about one mile from Sturgis and requires air service for its 


doctors and patients. 

Rapid City, as the second largest city in South Dakota, is one 
of the State's fastest growing cities, having jumped from a population 
of 25,000 in 1950 to an estimated 41,000 in 1958. This figure does 
not include the 17,000 personnel attached to the Ellsworth Air Force 
Intercontinental Bomber Base located just outside the city, which con- 
siderably swells the city's potential air traffic pool. The record 
shows that the economic growth of the city has been developing at the 
same rapid rate and the substantial increase in its air traffic during 
the past few years reflects this healthy and continued economic expan- 
anton 2 Rapid City, as one of the gateways to the Black Hills, isa 
well-known vacation spot and convention city and in 1957 more than 
two million tourists visited this area. Rapid City is an important in- 
dustrial, recreational, commercial, educational, financial and medi- 
cal center for other South Dakota cities and in view of its continuing 
rapid growth and anticipated future potential and the fact that the 
greatest bulk of its traffic flows to the east, we think Rapid City would 
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be a reasonably strong terminal for the proposed east-west route to 


the Twin Cities. 

zs Although it has been suggested that this route be extended to 
€asper, we do not believe such an extension would be economically 
justified. While Mobridge and Aberdeen indicated a slight community 


‘4Of interest with Casper ,2°/ 


87/7 The record shows that Rapid City's effective buying income per 
- capita and per family is well above the national average; that from 
1950 to 1955 its retail sales grew from 51 million dollars to over 76 
million, while postal receipts rose from $303,184 to $547, 846. 
88/ Pierre has single-plane service to Casper by Western. 


[15345] | 
Aberdeen's primarily as a gateway for connections to the West Coast, 
admittedly the primary traffic flow to be benefited by this route is to 
and from the east. It can only be concluded from the record in this 
case that the number of passengers who would be convenienced by the 
extension of this route segment to Casper would be limited and, in our 
opinion, would not be sufficient to warrant uneconomic duplicative 
service with Western between Rapid City and Casper .22/ Western 
provides multischedule flights with Convair equipment between such 
points which would be available at Rapid City for any Aberdeen or 
Mobridge travelers destined to Casper and beyond. : 

Bearing in mind the evidence of economic and population expan- 
sion in this section of South Dakota, the relative isolation of the area 
involved, the substantial savings in time and convenience which air 
service offers over existing surface transportation, and the substan- 
tially longer-haul of the average passenger journey over this segment, 
as well as the probable off-segment traffic integration of this route 
with the north-south routes awarded to North Central in South Dakota, 
we conclude that the additional breakeven need for the two daily round 
trips we contemplate that the carrier will operate initially over the 


segment we are authorizing herein, will probably be in the 
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neighborhood of $207,000. 20/ ' We are satisfied that the need 


89/7 While it is true that we have authorized Frontier to operate be- 
tween Casper and Rapid City, such a duplication is necessary in order 
to give Newcastle needed service to Casper and Rapid City and to meet 
the needs for more direct service between Casper and Bismarck. The 
same considerations are not present insofar as the needs of the cities 
to be served on the Rapid City-Twin Cities route are concerned. As we 
have pointed out in the text, their travel needs to Casper are ade- 
quately provided for by connecting service at Rapid City. 

90/ For a detailed analysis of our estimated cost of this route see 
attached Appendix L. 
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of this area for air service and the public benefits accruing from the 
new service more than justify the cost to the Government of giving 
this area the benefits of local air service at least for an experimental 
period. Although we are optimistic concerning the future growth 
potential of South Dakota and the ultimate success of the new air serv- 


ice we are authorizing, a certain testing period is necessarily re- 


quired to determine whether sufficient use is being made of the service 
to justify its cost. Accordingly, we will limit the authorization of the 
Rapid City-Twin Cities route to a five-year period. 

Based on the above considerations, we find that air transpor- 
tation should be authorized between Rapid City and the Twin Cities 
via Spearfish, Pierrre, Mobridge, Aberdeen and Watertown, with 
: Western suspended at Spearfish. 
Grand Forks-Minot Extension 

We agree with the Examiner that the public convenience and 
' necessity require the extension of North Central's Grand Forks- 
_ Minneapolis segment to Minot via Devils Lake. This extension will 
permit direct air service between Grand Forks and Minot, the respec- 
tive sites of two new jet interceptor defense bases being constructed 
by the Air Force along our northern boundary and will give Minot 


improved service to the Twin Cities, provide air service for the first 


[15347] 


165 
time to Devils Lake, and materially strengthen North Central's seg- 


ment 8. 

Minot, a growing city with an estimated 1958 population of 
nearly 30,000 and demonstrating a substantial future growth potential, 
is a city of considerable importance in our national defense plans. 
The construction by the Strategic Air Command of an air defense unit 


in Minot, at a cost 
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in excess of 40 million dollars, will have a substantial impact on 
Minot's economy and increase its ties and need for travel to Grand 
Forks, where a similar interceptor defense base is also under con- 
struction. The location near Minot of the largest known lignite fields 
in the Western Hemisphere, estimated at 350 billion tons, is also of 
enormous Significance to the future economic expansion of the city as 
well as the nation's uranium supply. The hotel count at Minot, as well 
as the air traffic survey conducted by the city, shows that its greatest 
community of interest is with the Twin Cities, Fargo, Bismarck and 
Williston. With greatly improved service to the Twin Cities over the 
present circuitous one daily flight offered by Praniff, Minot should 
substantially increase its Twin Cities traffic. Integration of this seg- 
ment with North Central's Grand Forks-Omaha segment will also 
give Minot single-carrier service to Fargo, its secondary community 
of interest. Its travel requirements to the oil fields in the Williston 
Basin area to the west will be satisfied by the extension of Frontier 
from Williston to Minot which we are also authorizing herein. 

Devils Lake, adjacent to the largest lake in North Dakota 
(Devils Lake) serves as a trading center for a substantial ten-county 
area with a population of nearly 90,000 and an economy predicated 
primarily on livestock and dairy farming. Devils Lake itself has a 
diversified and healthy economy and has shown a substantial growth 
in population during the past few enya The United States 
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Bureau of Reclamation maintains 


91/7 The population of Devils Lake increased from 6,427 in 1950 
to an estimated 8,000 in 1956. 
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one of its largest substations for power distribution at Devils Lake 
and the Department of Defense has located a precision instrument 
plant, which is operated by the Bulova Watch Company, northwest of 
the city. Camp Grafton, located within six miles of Devils Lake, is 
the summer encampment site for the North Dakota National Guard. 
A major oil company is presently testing for oil in the vicinity of 
Devils Lake which, if successful, would further increase the future 
potential of the city. Devils Lake has no air service and only limited 
rail transportation. It is 85 miles west of Grand Forks and 105 miles 
east of Minot, its nearest air source. The city has its strongest 
community of interest with Fargo, the Twin Cities, Grand Forks and 
Minot. Service to Devils Lake would involve no circuity, as it is 
located on a direct line between Grand Forks and Minot. In view of 
the demonstrated growth and traffic potential of Devils Lake, this 
point warrants inclusion on North Central's segment 8. 

Although it is urged that this segment should be extended be- 
yond Minot to Williston, we agree with the Examiner that Minot would 
be a much stronger terminal for this segment than Williston. As 
compared with Minot, Williston is much smaller in size (12,000 popu- 
lation to about 30,000) with considerably less traffic potentinto” 
While it is recognized that Williston's major interest lies to the east, 
primarily to Bismarck, the Twin Cities, Minot and Fargo, and that 
the city, as well as the North Dakota Aeronautics Commission, re- 


quest that single-carrier intra-state 


92/7 For the year ending March 31, 1956, Frontier enplaned 2 ,447 
passengers at Williston. 
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service be authorized in North Dakota, the extension of this segment 
some 109 additional route miles to a comparatively weak stub-end 
terminal, which is already receiving single-plane service to Bismarck 
by Frontier, for the accommodation of an admittedly limited number 
of passengers would, in our opinion, be an unwarranted burden on the 
carrier and the Government and in the long run constitute a disservice 
to the other users on the pecrienee The Board in the Williston 
Basin Area Case, Order No. E-8527, dated July 26, 1954, found, 
inter alia, that the public convenience and necessity required a local 
air service in the Williston Basin area involving service by Frontier 
between Williston and Bismarck. There is no evidence in this record 
which would demonstrate that this service is no longer required, nor 
was the question of Frontier's suspension at Williston even in issue. 
On the contrary, Frontier in fact is being authorized to provide addi- 
‘tional local service in North Dakota, specifically between Williston 
and Bismarck via Minot. In view of the pattern of air service already 
established in North Dakota, as well as the geographical location of 
many of the North Dakota cities, it would not be possible to accede to 
the request of the North Dakota Aeronautics Commission to authorize 
a one-plane one-carrier intra-state service and still carry out our 
obligation to foster and develop an "economically sound" national air 
route pattern. Nor do we believe that granting Frontier's proposal to 
provide an integrated single-carrier service in North Dakota by ex- 
tension of its Williston Basin segment to the Twin Cities, would 


provide a 


937 North Central estimates a total of 2,262 annual origination and 
destination passengers at Williston. (NOR Exhibit 74-2.) 
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reasonable solution to the problem or be in accord with sound air 
transportation policy With North Central's Twin Cities segment 
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extended to Minot and with Frontier being authorized to provide direct 
Williston-Minot service, Williston-Twin Cities travelers should have 
-more convenient connecting service to the Twin Cities available than 
they have had in the past. 

Under the circumstances we find that the public convenience 
and necessity require the extension of North Central's segment 8 
from Grand Forks to Minot via Devils bake 22” 
Bismarck-Twin Cities 

We are unable to find that the public convenience and neces- 
. sity require the establishment of a new route between Bismarck and 
‘the Twin Cities via Jamestown, Fargo, Fergus Falls, and Alexandria 


‘for North Central as recommended by the Examiner: nor do we find 


that the public interest requires the suspension of Northwest at James- 


town as recommended by the Examiner .2°/ The benefits which would 


flow from these proposals clearly would be minor compared to the 
cost which the Government would be required to pay in subsidy to 
support such service. 


94/ For details of Frontier's proposal, see pp. 412-418 of the 
Initial Decision. 

95/ On the basis of two daily round trips, 282,000 additional plane 
miles would be required to serve Minot and Devils Lake. Based on 
North Central's traffic forecast for this extension, adjusted to exclude 
the extension of the route to Williston, the estimated revenue result- 
ing from the extension would be $230,511. The cost of flying the 
additional mileage, taking into account the increased operating costs 
of the carrier, plus station expenses at Minot and Devils Lake, would 
amount to about $253,506, leaving a breakeven need of approximately 

$23,000. See Appendix M. 

96/ Our finding that the proposed service by North Central is not 
required by the public convenience and necessity applies equally to 
Frontier's proposal to operate a Bismarck-Mandan-Twin Cities route 
by the same intermediate points. 
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Insofar as Bismarck-Mandan or Fargo are concerned, the 
proposed route segment is unnecessary to provide access for these 
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cities to the Twin Cities, their primary travel market , since North- 
west already offers mul‘tiple-frequencies in the Bismarck/Fargo/ 
Minneapolis market 2! While it is contended that local travelers 
between Bismarck and Fargo need better-timed schedules offering 
more convenient commuter service, we do not believe the service 
Northwest is offering under the circumstances here shown is inade- 
quate for Bismarck- Fargo traffic. The August 1958 Official Traffic 
Guide indicates that Northwest provides Bismarck passengers a 10:25 
a.m. anda 6:16 p.m. flight to Fargo and that returning travelers 
have a choice of a 3:16 p.m. ora 7:50 p.m. flight. The September 
1$57 Airline Traffic Survey shows that, with comparable schedules, 
Northwest carried only 44 local passengers in both directions between 
Bismarck and Fargo. In view of the limited traffic which has moved 
between Bismarck and Fargo in the past and the two daily round trips 
with DC-4 equipment already provided by Northwest, we see no justi- 
fication for authorizing a costly competitive Bismarck-Fargo service 
in the hope that better-timed schedules’! geared to business travel, 
might generate additional local traffic. | 

As to Jamestown, Northwest offers that city one daily round- 
trip flight to Fargo, Minneapolis, and Chicago, the latter two cities 
with which, according to Jamestown, it has its greatest community of 
interest. One of Jamestown's primary complaints with its present 
service appeared to be | 


97, 7 Northwest operates five round-trip nonstop flights between 
Fargo and the Twin Cities utilizing DC-4's, with one scheduled non- 
stop round trip with DC-6B equipment. Two daily DC-4 round trips 
also serve Bismarck. | 

98/ North Central did not propose specific schedules for this market. 
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concerned with the timing of Northwest's eastbound flights which, at 
the time of the hearing, deposited Jamestown travelers in the Twin 


Cities after midnight and in Chicago around 3:00 a.m, However, 
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subsequent to the hearing, when Northwest substituted DC-4's for 
DC-3's on all of its flights east of Billings, Northwest's schedules 
afforded Jamestown passengers a much more convenient arrival time 
in the Twin Cities and in Chicago. 22! While the proposed service 
would of course provide Jamestown with two round trips instead of 
one, the price for conveniencing the limited traffic which could be 
expected to be developed at Jamestown would in our opinion be too 
high, since it would not only require substantial subsidy, but would 
involve uneconomic duplication of Northwest's Bismarck-Fargo- 
Minneapolis mervice noe 

With respect to Alexandria and Fergus Falls, North Central 
was previously authorized to serve these cities on a Fargo-Twin 
Cities routing. Renewal of this segment was denied by the Board 
in 1954, because of the small amount of traffic generated by Alex- 
andria and Fergus Falls, e.g. 300 and 482 annual passengers, re- 
spectively. We cannot agree that either city has demonstrated any 
substantial growth trend since the Board last considered the air 
traffic potential of Alexandria and Fergus Falls which would warrant 
the conclusion that their traffic performance would be so vastly im- 


proved, or user benefits substantially greater, as to now require 


99/7 Northwest serves Jamestown with a 7:20 p.m. eastbound 
DC-4 flight to Fargo, Minneapolis and Chicago with early evening 
arrivals at all points. The return flight leaves the Twin Cities at 
2:30 p.m. and arrives in Jamestown (via Fargo) at 4:55 p.m. (Offi- 
cial Airline Guide, August 1958.) 

100/ There was no substantial showing that local Jamestown- 
Fargo or Jamestown-Bismarck passengers were being inconvenienced. 
In addition to Northwest's service, Jamestown has three round-trip 
daily schedules by rail to both Fargo and Bismarck; and the record 
shows that Northwest carried only 2 local passengers between James- 
town and Fargo, and 2 between Jamestown and Bismarck during the 
March and September 1956 survey periods. 
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recertification at these cities on the identical routing previously 
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authorized between Fargo and Minneapolis .201/ While Alexandria 


and Fergus Falls contend that with more dependable and satisfactory 
service than that previously received, they would generate substan- 

tially more traffic, both North Central and the Examiner recognized 
the marginal traffic possibilities of Alexandria and Fergus Falls and 
their inability to support the operation of the entire Bismarck-Twin 

Cities segment. We do not believe that a better performance factor 

by North Central is sufficient to materially change the picture. 

The Examiner found, however, that sufficient traffic support 
warranting service to these points would be made possible if James- 
town were also included on the proposed segment . We cannot agree 
with this conclusion. There is no showing of any significant com- 
munity of interest between Jamestown, on the one hand, and Alex- 
andria and Fergus Falls, on the other haad, and the record shows 
that Northwest generated only 1,596 passengers at Jamestown in 
1956. There is no persuasive showing that the traffic potential at the 
latter point warrants the liberal forecast which | 


1017, Between January 1954 and January 1957, Alexandria's popu- 
lation increased by about 600 persons while Fergus Falls' population 
during the same period only increased from 13,800 to 14,100 or by 
some 300. The economic data submitted by the two cities show in- 
creases in postal receipts, wholesale and retail sales, etc. , from 
1948 to 1955, or 1950 to 1955, but are not sufficiently detailed to 
show the increases, if any, since 1954, the year the Board last ap- 
praised the potential of these cities. While it is true that both of 
these cities are popular vacation spots located in Minnesota's lake 
region and attract an increasingly large number of tourists each 
year, the record shows that the majority of Alexandria's summer 
visitors are from other Minnesota communities. The use of air 
service to any great extent by intra-state vacationers is questionable, 
since it would appear reasonable to assume that the greater share 
visit the area by car, and, even if air service were available, would 
undoubtedly continue utilizing the family automobile for reaching 
nearby Minnesota vacation spots. 
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would be indicated by the Examiner's conclusion. Even assuming that 
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with two round trips a day, Jamestown would double the number of 
on and off passengers, this amount of traffic, even with the passen- 
gers which could reasonably be expected to be generated by Alexan- 
dria and Fergus Falls, would mean an extremely low load factor per 
flight 202/ 

Admittedly, of the points proposed to be served on the new 
route, Bismarck-Mandan and Fargo generate by far the greatest 
number of passengers to the Twin Cities. However, the Examiner 
found, and we think properly so, that a local carrier offering a 
multiple-stop DC-3 service would attract few of these travelers from 
Northwest's more comfortable and faster flights. It is evident that 
the cost of operating an extensive duplicative segment entailing some 
415 route miles which would depend primarily on the traffic generated 
by Jamestown, Alexandria and Fergus Falls, would be substantial and 

wholly disproportionate to the comparatively few passengers who 
would be convenienced thereby. 

North Central estimated a breakeven need of approximately 
$119 ,700 for the proposed Bismarck-Mandan-Twin Cities route seg- 
ment. While it is not too clear from an examination of the Initial 
Decision, the Examiner apparently accepted North Central's estimate 
of revenues and expenses 


1027 North Central in its Exhibit NOR-72.5 estimated that Alex- 
andria would generate about 130 passengers a month as compared to 
the 25 a month it actually generated when served; and that Fergus 
Falls would generate about 267 a month or about six and one-half 
times that actually attained by Fergus Falls. In the Wisconsin Cen- 

tral Renewal Case, Docket No. 4387, in which North Central (then 
Wisconsin Central) was first authorized to serve these cities, the 
carrier estimated that Alexandria would generate 214 passengers a 
month and Fergus Falls 315. As previously indicated, this forecast 
. turned out to be extremely optimistic. 
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for the proposed segment.20°/ Without going into detail with respect 
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to the carrier's revenue and expense estimates, it is apparent, as 
indicated by our previous discussions, that North Central's forecast 
of some 24,000 annual passengers for this segment is predicated upon 
unduly optimistic estimates of not only the Alexandria and Fergus 
Falls probable traffic, but onthe amount of Bismarck-Fargo- Twin 
Cities traffic which North Central forecasts will be carried over the 


proposed local route.—— 104/ 


As to the costs, we find that North Central, as well as Bureau 


Counsel, substantially underestimated the expenses to be incurred in 
the proposed Bismarck-Twin Cities operation. The carrier estimated 
the total operating expense for this segment at 87. 09¢ per revenue 
mile which, even at the time the segment cost forecast was prepared, 


was considerably below the average cost per mile the carrier was then 
experiencing system-wise. 105/ There does not appear to be any valid 
basis for such an optimistic prediction. Moreover, North Central's 
actual operating expenses, like most other air carriers, have been 


increasing and for the year ending June 30, 1958 


1037 Although Bureau Counsel forecast that North Central's opera- 
tions over the Bismarck-Twin Cities segment would require only 
$97,748 of breakeven need before mail pay, the Bureau did not make 
an independent forecast of the probable traffic to be generated by the 
new service but, for the purposes of costing, used the revenue esti- 
mate of the carrier. Moreover, Bureau Counsel's expense estimate 
for the proposed operation would necessarily have to be adjusted up- 
ward to allow for the increase in cost experienced by! the carrier 
since 1956. 

104/ As shown by North Central's Exhibit 72.5 about 60% of the 
passengers forecast for this segment is based on penetration of the 
Bismarck-Fargo-Twin Cities traffic now carried by Northwest. But, 
and as the Examiner found, North Central could reasonably be ex- 
pected to attract only a small percentage of Northwest's Bismarck- 
Fargo-Twin Cities traffic. 

105/ For the year ending March 30, 1956, as shown in North Cen- 
tral's exhibit 74.5, North Central's operating Sree per revenue 
mile was 101. 81¢. 
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are almost 12¢ per mile higher than they were for the year ending 
March 31, 1956, 106/ Thus, in costing this segment on the basis of 
the latest expense data for North Central and adjusting the revenue 
forecast downward, as indicated herein, the probable breakeven need 
would be increased substantially. Under the circumstances it is 
clear that the total subsidy needed by North Central for operating the 
415-mile segment duplicating Northwest's service between Bismarck- 
Mandan and the Twin Cities would far exceed the $119 ,000 estimated 
by the carrier, and would be excessive for the relatively few users 
who would be benefited by the new service. 

Under the circumstances, we find that the public convenience 
and necessity do not require the establishment of a new route between 
Bismarck-Mandan and the Twin Cities via Jamestown, Fargo, Fergus 


Falls and Alexandria nor the suspension of Northwest at Jamestownl®?/ 


Selection of Carrier 


As indicated previously, we agree with the Examiner's selec- 
_tion of North Central to provide the needed service in this area. We 
do so because we are convinced that North Central will provide 
greater public benefits than would Frontier which also proposed to 
provide air service in the Dakota-Minnesota area under consideration. 
Frontier challenges the Examiner's choice of North Central and 
claims that it rather than North 


1067 Form 41 Reports. — 

107/ The City of St. Cloud located 79 miles northwest of Minnea- 
polis, also applied for service by a local carrier and requested in- 
clusion on this segment. We have determined, however, that the 
proposed Bismarck-Twin Cities segment is not required by the public 
convenience and necessity. Since St. Cloud has excellent rail and bus 
service to the Twin Cities, its dominant point of interest, it appears 
that the local traffic potential would not begin to support local service 
on any other route at this time. We, therefore, will deny the city's 
application. 


[15358] 
175 

[15357] ; 
Central should be selected to operate the new routes in this area. 
Frontier, in arguing for its selection, relies primarily on its con- 
tentions that it has submitted a better plan of operation and one which 
best meets the needs of the area, and that it is in greater need for 
additional major traffic hubs to strengthen its system. 

Referring first to Frontier's claim that it is in greater need of 
strengthening, this contention must be considered in relation to the 
awards being made in this case. When that is done, it is apparent that 
Frontier's argument on this score loses much of its weight. As we 
have indicated supra, we are authorizing Frontier's entry into new 
major traffic hubs, Kansas City and Omaha; and we have granted it 
extensive new route mileage which we anticipate will materially 
strengthen that carrier's operating position. A major part of the 
carrier's immediate energies will necessarily be devoted to the opera- 
tion and development of these important new routes and it would not 
be desirable in our opinion, either from the standpoint of the carrier 
or the travelers:to be benefited by the new service in the Dakotas and 
Minnesota, to require the carrier at the same time to also undertake 
the development of the new routes in this area. Particularly, when 
another qualified local carrier applicant, North Central, is ina 
better position to tackle the job more promptly, and to devote its full- 
time energies to the intensive development and promotion required to 
properly tap the potential of the Dakota-Minnesota routes at a much 
earlier date than could Frontier. | 

Moreover, as we stated before in this opinion, need of a car- 


rier for route strengthening is only one of the many public interest 


factors to be 
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considered in selecting a carrier to provide new services in the 


Seven States area and our primary concern in this proceeding must be 
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focused on the needs of the traveling public in the various States for 
whose benefit we are expanding our local air service pattern. As we 
see it, an important question for us to decide in making our selection 


‘is which carrier can offer the greater benefits to the traveling public. 


In answering this question, we are convinced that the advantages are 


greatly in North Central's favor. 

Frontier's proposal for this area includes a North Dakota- 
Twin Cities route which, according to the carrier, is designed to 
‘provide an integrated air service pattern by one carrier within the 
State of North Dakota, and to give the North Dakota cities direct one- 
plane service to the Twin Cities and Fargo, the principal trade cen- 
ters for the on-route cities, 208/ We have already fully discussed our 
reasons why we do not find a Bismarck-Jamestown-Fargo-Fergus 
Falis-Alexandria-Twin Cities route required by the public conveni- 
ence and necessity (see p. 79 supra) and we also took cognizance of 
the various proposals for an integrated pattern of local air service 
in North Dakota and discussed our reasons for rejecting such re- 
paste 20! In regard to the new east-west routes to the Twin Cities 
from South Dakota and western Minnesota we are awarding, we have 


already found that 


108/ This route, as proposed by Frontier, would be between the 
Twin Cities-Alexandria-Fergus Falls-Fargo and beyond (a) to Grand 
Forks-Devils Lake-Minot-Williston, and (b) to Jamestown-Bismarck. 
(Frontier's proposal B.) 

109/ We note Frontier's claim that it is the only carrier that 
would carry off-segment traffic over the North Dakota route to the 
Twin Cities, primarily from the Williston Basin cities. The possi- 
ble beyond-terminal traffic support for a North Dakota-Twin Cities 
route, which in any event would probably not be substantial, would 
not cause us to alter our conclusion that such a route, duplicating in 
large measure Northwest's present route in this area, is not required. 
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the primary community of interest of the cities to be served on these 
routes lies to the east, primarily to the Twin Cities served by North 
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Central, rather than to the west and points on Frontier's system. 
These routes include the Rapid City-Spearfish-Pierre-Mobridge- 
Aberdeen-Watertown-Twin Cities route; the Sioux Falls-Worthington- 
Fairmont-Mankato-Twin Cities route; and the Sioux Falls-Mitchell- 
Huron-Watertown-Twin Cities route,220/ North Central with its base 
in Minneapolis already has a substantial identification in the Twin 
Cities area and thus has a promotional advantage over Frontier, 
which would be a newcomer in this area. Moreover, North Central 
would have a distinct operational advantage, since with its mainten- 
ance base in the Twin Cities and its closer proximity to the majority 
of the cities to be served, it would be better able to position its planes 
out of Minneapolis for more dependable service over the new routes 
than would Frontier, with its main base at Denver. We conclude that 
greater public benefits, not only in terms of passenger convenience 
but in costs as well, will flow from the operation of these east -west 
Twin Cities routes by North Central than if they were operated by 
Frontier. | 

While we recognize that a north-south Dakota -Omaha route 
would integrate with Frontier's system since it presently serves Bis- 
marck and is being authorized herein to serve Omaha : we do not find 
this factor of overriding importance under the circumstances here 
shown. In considering the transportation needs of this area, we con- 
clude as we did in awarding the Nebraska routes to Frontier, that 


maximum service benefits will be 


110/ We have already rejected the argument, which is here re- 
iterated by Frontier, that the Rapid City-Twin Cities route should be 
extended to Casper and no further discussion on this point is required. 
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available at the least cost if the new routes being awarded in the 
area are operated by one carrier. Since the north-south and east- 
west routes have several common points and many of the cities on 
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both routes have their primary community of interest with the Twin 
Cities and Omaha as well as mutual interests with each other, greater 
operating economies and service advantages are possible if one car- 
rier is selected to serve both routes. North Central, as the operator 
of the east-west routes, will be serving Aberdeen, Watertown, Huron, 
Mitchell and Sioux Falls, points also included on the north-south 
routes. Splitting these routes between two carriers would mean du- 
plicating station costs at at least five different cities and two-carrier 
connecting service, rather than the more convenient one-carrier and 
one-plane service possible if operated by one carrier. In our opinion, 
the above considerations point to the selection of North Central rather 


than Frontier. it, 


While other proposals for local air service have been made in 
this area, we do not find that the present record establishes that any 
additional local air service in the Dakota-Minnesota area, other than 
that authorized herein, is required by the public convenience and 


necessity 


Iii/ While it is true that in many respects Frontier's proposal 
more nearly conforms to many of the routes which we have found re- 
quired and that the carrier submitted a better and more detailed plan 
of operation than North Central, we do not find this factor by itself 
important enough to offset the advantages in North Central's favor. 
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at this time. 112/ A route between Sioux Falls and Rochester (via 


various intermediate points), for instance, has been proposed to give 
. the South Dakota cities direct access to the Mayo Clinic at Rochester. 
While such a route would probably offer service advantages to the 
travelers moving between South Dakota and Rochester, particularly 
since Western's one-plane service between Sioux Falls and Rochester 
via Minneapolis is being deleted, we do not believe that the proposed 
service could be economically justified in view of the limited volume 


Mi A ee! Ss Gee Ne ee? - 


15362 
179 Lessee 


of traffic to be benefited!13/ and the reasonably direct connecting 
service to Rochester available to this traffic at Minneapolis. 114/ Nor 


would the inclusion of 


1127 While a Bismarck-Mobridge-Pierre-Winner (intermediate 
points outside South Dakota) -Wichita proposal, such as that suggested 
by the South Dakota State Aeronautics Commission, may offer a worth- 
while service, the record with respect to such service is inadequate 
as to any appreciable community of interest to be served by sucha 
route, the anticipated traffic volume that could be expected to move 
over the route, or its probable cost, due probably to the fact that no 
carrier proposed to provide such a service. Moreover, the needs of 
Wichita for air service are outside the scope of the proceeding, Win- 
ner claimed Sioux Falls, Omaha, Denver and the Twin Cities as its 
primary community -of-interest points, and none of the South Dakota 
cities affected evinced any great interest in service south to Wichita.‘ 
We are here authorizing service between Mobridge and Pierre ona 
east-west local service route through South Dakota and we do not be- 
lieve any additional air service in this section of the State is required 
at this time. 

113/ During the March and September 1957 Airline Traffic Survey 
periods, a total of 24 passengers moved between Aberdeen, Huron, 
Mitchell and Sioux Falls, on the one hand, and Rochester, on the other 
hand. 

114/ The latest Official Airline Guides show that together Braniff 
and Western offer a total of six nonstop round-trip flights between 
Sioux Falls and the Twin Cities, while Braniff, Ozark and Northwest 
provide 12 nonstop flights between the Twin Cities and Rochester, with 
convenient connecting service. For example, Braniff offers a morn- 
ing flight leaving Sioux Falls at 9:59 arriving in the Twin Cities at 
11:13 in time to connect with its 12:10 flight to Rochester. 
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Rochester on the new Sioux Falls-Worthington-Fairmont-Mankato- 
Twin Cities route be warranted when the added inconvenience to the 
through passengers and the greatly increased costs resulting from the 


substantial circuity and additional flight mileage required to serve 


Rochester on this route is considered, 11> 

We have also carefully considered the objections raised by the 
State of Minnesota and the Minneapolis-St. Paul Metropolitan Airports 
Commission (MAC) to the Examiner's denial of air service for two 
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Minnesota communities, Grand Rapids and Marshall, but find no new 
arguments advanced by the parties in their briefs or in oral argument 
which would warrant our disagreeing with the Examiner's ultimate 
conclusion that air service for Grand Rapids and Marshall would not 
be justified at this time. While it is contended that denial of service 
to Marshall solely on the ground that the city was unable to appear at 
the hearing and prosecute its application, when evidence in support of 
- Marshall's application was submitted by MAC and the State of Minne- 
sota, we find that, irrespective of the procedural grounds relied on by 
the Examiner, the grant of air service to Marshall is not supported by 
the evidence. The material submitted on behalf of Marshall is extremely 


‘limited. A review of the 


I15/ Rochester is approximately 78 airline miles east of Mankato 
and 72 miles south of Minneapolis. Since it is 63 miles between Man- 
kato and the Twin Cities, a total of 87 additional route miles per flight 
would be required to serve Rochester, or about 127,000 plane miles 
annually would be added to this route. 


[ 15363] 
record discloses that the only significant information therein ¢concern- 
_ing Marshall indicates that the city had a 1950 population of about 6,000, 


that it is primarily an agricultural community located about 130 miles 


west of the Twin Cities, with which it has a substantial community of 
interest, and that it could be served on a Huron-Brookings flight to the 
Twin Cities with little or no deviation. We can find no evidence in the 

- record, however, pertaining to the economic status of the city, its 
traffic potential, its existing public transportation facilities, its 
community-of-interest points, other than the Twin Cities, or other 
necessary data demonstrating the use which would be made of any air 
service provided. In these circumstances, we do not believe that 
Marshall has adequately supported its request for air service, or in 
view of the city's location, that it could be economically served on any 
of the local air service routes we are awarding in this proceeding. 
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WISCONSIN 

Service to Ashland, Marshfield and Appleton 

The Examiner found and we agree that Ashland, Marshfield 
and Appleton require air service by North Central--the former as an 
intermediate point between Duluth-Superior and Ironwood on segment 
one; and the latter two cities on a new segment between the Twin Cities 
and Milwaukee via Eau Claire, Marshfield and Appleton. 

Although in its brief to the Board North Central stated that it 
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'" * * * is willing and anxious to serve the routes recommended by the 
Trial Examiner * * *" aes carrier has filed exceptions to the above 


116/ 


findings of the Examiner.——’ North Central, in opposing service to 
Ashland, argues that a city of Ashland's size and limited potential can 
be served adequately through the Ironwood Airport and thus avoid 
adding another marginal point to the carrier's system: As to the new 
Twin Cities-Milwaukee route recommended by the Examiner, the car- 
rier contends (1) that Eau Claire already has adequate service to 
Milwaukee and the operation of an additional service between these 
points would only dilute the traffic being carried over its existing 
routes; (b) that Marshfield is relatively small in size and since it is 
not an industrial city would generate only a limited amount of traffic, 
which can be adequately served at either Stevens Point or Wausau, 35 
and 44 miles away respectively; (c) that Appleton, although conceding 
it would generate a substantial amount of air traffic, can be served 
through the Oshkosh Airport, only a distance of 20 miles. In the al- 
ternative, North Central suggests that Appleton be made an intermedi- 
ate point on its segment 4 between Minneapolis and Green Bay and 


that the carrier be given authority to overfly Green Bay, Oshkosh and 


Manitowoc on service to Chicago. 
The applications for local air service filed by ‘Ashland, Marsh- 
field and Outagamie County (Appleton) were strongly supported by the 
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State of Wisconsin and, in its detailed exhibits which it submitted in 
this proceeding, the State forecast profitable operations by North 
Central from 


107 It is also noted that at the hearing North Central indicated its 
willingness to serve the Wisconsin cities if the Board found such serv- 
ice required (Tr. 986). 
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117/ Bureau Counsel also took the position 


its service to these cities. —— 
that air service to these cities was required and estimated that North 
Central would realize a profit of $19, 942 from its operations at Ash- 
land, Marshfield and Appleton. 118/ Although requested to do so at 
the hearing by the State of Wisconsin, North Central refused to submit 
any estimates to show how much it anticipated its revenue and expen- 
ses would be if it served the three Wisconsin cities as proposed. 119/ 
Nor do we find that North Central now has specified to what extent or 
in what way the various traffic forecasts which were made were over- 
estimated, except to make general statements as to marginal points. 
The carrier has not submitted a single specific supporting fact for its 
claim that these cities would not properly support air service through 
their own airports. 

Ashland with a 1950 population in excess of 10, 000 is an impor- 
tant wholesale and retail center for a substantial area of some 40, 000 


persons. Its chief industries are manufacturing, lumbering and min- 


ing. The city is also an important lake port for iron ore, coal, fish 


and pulpwood. Because of its location and favorable climatic conditions, 
Ashland is the center of a large recreational area attracting thousands 
of vacationers each year, but the city has little public transportation 

to fully develop its commercial or recreational potential. Inclusion of 
Ashland on North 


117/ Wisconsin Exhibit R-4, pp. 2 and 5. 
118/ BAO Exhibit R-49. 
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119/ On the other hand, the applicants, as well as the State of 
Wisconsin, submitted extensive and detailed exhibits showing com- 
munity-of-interest data, economic characteristics, public transpor- 
tation facilities and other data bearing upon the need for service; the 
results of city-conducted air traffic surveys indicating the air trips 
which would have been made if air service had been available; and the 
probable boardings to be made during the first year of operation, as 
well as estimates of the cost to North Central for serving these cities. 
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Central's segment 1, as proposed, will give Ashland direct or one- 


carrier connecting service to the five cities with which it has its 
strongest community of interest, e.g. the Twin Cities, Duluth, 
Madison, Milwaukee, and Chicago. Based ona business survey of 
potential air traffic, which was conducted during the month of March, 
the slowest travel month in that part of the country, the city estimates 
a minimum monthly potential of 307 passengers would be generated 
during the first year of operation. In view of the nature of the city's 
economy and comparative isolation, this traffic estimate appears 
attainable. | 

It is true, as pointed out by North Central, that air service is 
available at the Ironwood Airport 42 miles away. However, the rec- 
ord shows that air service at Ironwood is undependable; that the air- 
port has only one runway with frequent cross-wind problems, com- 
paratively high ceiling and visibility minimums and that North Cen- 
tral's performance factor at Ironwood in 1955 was only 83.5 percent. 
Under the circumstances, we do not view service at Ironwood as 
satisfactory for Ashland passengers. On the other hand, Ashland's 
location and climatic conditions give it twenty-five percent more fly- 
ing weather than Ironwood. The city of Ashland is completing the con- 
struction of a modern airport with two landing strips and more ade- 


quate terminal facilities, which will not have the same wind 
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problems or airport limitations as at Ironwood. Thus, service at 
Ashland would also benefit Ironwood passengers when its own airport 
is closed to traffic. Ashland can be served by North Central with 
little additional flight mileage, and assuming an average on-line 
revenue of $23, 00120/ for the 3690 annual passengers, estimated by 
the city, as against new station expenses of between $15,000 and 
$17,000 a year, Ashland should produce revenue in excess of the 
cost of serving the city even in the first year of operations. 

Marshfield and Appleton (the 'Fox Cities") are important 
manufacturing centers. With the proposed routing, these cities will 
receive the benefits of single-plane service to three points with which 
they have their primary community of interest, namely, the Twin 
Cities, Milwaukee and Chicago. Since both cities have only limited 


train service available, the saving in time to reach the above- 


mentioned cities by air would be substantial. Marshfield has a popu- 


lation of approximately 14,000 and serves a trade area of 140,000. 
‘Itisa major lumber manufacturing city as well as an important medi- 
cal and merchandising center. The Roddis Plywood Corporation with 
its home office in Marshfield operates two planes for company business 
and in addition spends $3,700 per month for air travel for its employees 
to travel on commercial airlines. Based on a business traffic survey 
which indicated 620 one-way trips per month would have used air 
service if available, the city estimated that 65% of the average 

monthly total indicated by the survey, or 400 passengers a month 

would be 


1207 North Central receives an average on-line revenue of $23 

at Ironwood and in view of the similarities of the two cities with re- 
spect to community of interest and probable length of journey, it 
appears reasonable to use this figure to calculate the anticipated 
revenue at Ashland. However, even if the average on-line revenue 
at Ashland were only equal to North Central's system average of $11, 
the probable revenue at Ashland would still offset the cost of estab- 
lishing and maintaining a new station. 
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realized by the end of the first year. We find this estimate reasonable 
under the circumstances. Appleton is the county seat of Outagamie 
County and the hub of six thriving cities commonly known as the Fox 
Cities!22/ with a 1955 estimated population in excess of 109,000. The 
Fox Cities are known as the paper capital of the world and constitute 
the fourth largest marketing area in Wisconsin. Retail sales in 1955 
totaled 105 million dollars. Several large manufacturing concerns with 
world-wide markets are located in the Fox Cities; for example, 
Kimberly-Clark, the Marathon Corporation and the Thilmany Pulp and 
Paper Company. It is conceded that the Fox Cities would generate a 
substantial volume of air traffic. The 15,852 one-way trips per year 
estimated by the City and the State of Wisconsin for the "Fox Cities", 
based on a detailed analysis of on and off airline passenger coupons 
which were actually used, does not appear unreasonable. We agree 
with the State of Wisconsin that air service for the volume of traffic 
estimated for these cities would not be adequately convenienced by 
service at airports 22, 36, or 43 highway miles distant. 

While we view as unfortunate, North Central's late-voiced 
reluctance to provide the service to these cities recommended by the 
Examiner, we conclude nevertheless that these cities need air serv- 
ice and that such service should be provided by North Centrat.222/ 
North Central is the only local carrier which could logically serve 


these communities and has made itself 


121/ The six cities making up the "Fox Cities" and which are 
served by the Outagamie County Airport are Appleton , Neenah, 
Menasha, Kaukauna, Little Chute, Kimberly, and Combined Locks. 

122/ We anticipate that in operating the new route between the 
Twin Cities and Milwaukee via Eau Claire, Marshfield and Appleton, 
the carrier will be able to divert flights presently operating between 
the Twin Cities and Milwaukee via Eau Claire. On this basis we an- 
ticipate that the new service being authorized would not require any 
subsidy. 
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_an applicant for any service found required by the Board in this pro- 
ceeding. Under the circumstances, we find that the public conveni- 
ence and necessity require the certification of Ashland as an inter- 
mediate point between Duluth-Superior and Ironwood on segment one of 
route 86 for a five-year period. 223/ We further find that the public 
convenience and necessity require the authorization of a new segment 

| to route 86 between Minneapolis-St. Paul, and Milwaukee via Eau 
Claire, Marshfield and Appleton. 
Madison-Rockford-Chicago 

The Examiner found that on numerous occasions Ozark was 
unable to satisfy the demand of Rockford passengers for service to 
Chicago or to accommodate the extremely large amount of freight and 
express generated by the city, and that additional service was needed. 
He concluded that extension of the Chicago-Sioux City route to Omaha 
would enable Ozark to schedule additional flights over route 106 and 
_ thereby satisfy Rockford's need for more service to Chicago. The 
Greater Rockford Airport Authority and the Rockford Chamber of Com- 
merce disagree with this conclusion of the Examiner and have made a 
strong plea for service by a carrier in addition to Ozark. We think 
the record clearly demonstrates that Rockford requires and can sup- 
port service in addition to that provided by Ozark. We will therefore 
certificate Rockford as an intermediate point on North Central's Route 
86 between Madison and Chicago. 

For a number of years complaints have been made with re- 


spect to the 


1237 In order to have an opportunity to review the use being made of 
the new service being authorized at Ashland, we will limit the authori- 
zation to a five-year period. A five-year period is in line with the 
other temporary certifications being authorized herein. 
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overflow traffic situation existing between Rockford and Chicago and 


the inability of Ozark to satisfy the need of Rockford for more pas- 


senger, express and freight service to Chicago. Not only has the 
traffic demand at Rockford exceeded available space, put it has pre- 
vented many of the longer-haul passengers on route 106 from obtain- 
ing space to Chicago. Since Rockford-Chicago traffic contributes 
relatively little revenue, because of the short distance and resultant 
small fare between the two points, it is not feasible economically for 
Ozark to provide a sufficient number of Rockford-Chicago shuttle 
flights to satisfy Rockford's air traffic needs. While the additional 
schedules which Ozark should be able to provide because of the exten- 
sion of 106 to a stronger western terminal, will tend to relieve the 
Rockford-Chicago bottleneck to some extent, we do not believe, in 


view of the steadily increasing traffic generated by Rockford, 124/ 


that this is a satisfactory solution to Rockford's service deficiencies!2°/ 
Rockford will integrate well with North Central's present sys- 

tem, since the service can be provided by North Central on some of its 

flights between Madison and Chicago with little additional flight mile- 

age. We believe North Central should be able to provide such service 

at no additional cost to the Government. Since the operating results 

of North Central's service to Rockford will vary depending upon the 


routing and 


1247 Ozark enplaned 21,649 passengers at Rockford in 1955 as 
compared to 29,175 boarding passengers in 1957. Ozark carried a 
total of 58,045 passengers to and from Rockford in 1956 and 66,872 
origination and destination passengers in 1957. In addition, the record 
shows that 20 to 30 thousand pounds of air freight is trucked to Chicago 
daily because of the lack of available space on Ozark's Rockford- 
Chicago flights. 

125/ The record shows that numerous complaints have been made 
by passengers who have been unabled; that confirmations of reserva- 
tions are delayed or unobtainable; and that every day many potential 
airline passengers are forced to travel by automobile to and from 
Chicago and to and from the Chicago Airport. 
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schedules selected by the carrier for the provision of this service, it 


is not feasible to attempt to make detailed forecasts of the financial 
effect upon the carrier resulting from Rockford's certification. How- 
ever, in view of the volume of traffic generated by Rockford to Chicago 
and its demonstrated strong community of interest with North Central 
cities, the probable revenue which the carrier can obtain at Rockford 
should exceed the cost to North Central of serving the point. 
IOWA, ILLINOIS AND MISSOURI 

The air transportation problems with which we are concerned 
in this part of the Seven States are markedly different than those pre- 
sented in the states of North and South Dakota, Nebraska, eastern 
Minnesota and the northern part of Wisconsin, where we are authoriz- 
ing new local air service. Toa large extent, the cities in this part 
of the Seven States area are more densely populated, more industrial- 
ized and most of them have been receiving air service for a number 
of years. On the whole, less isolation exists and the traffic flow in 
this area is not predominately to one or two large traffic hubs, as is 
the case in Nebraska, the Dakotas and Minnesota, but fans out in 
several directions and to many different points. Our primary concern 
with respect to the local air service pattern here is to what extent 
trunkline service to many of the points in Iowa, Illinois and Missouri 
should be transferred to a local service carrier, and how much new 


and improved 


[15372] 
local air service is required by the public convenience and necessity. 
We have determined that Ozark's temporary authority to oper- 
ate the Chicago-Sioux City and the Des Moines-Chicago routes should 
‘be renewed, with certain modifications, on a permanent basis and 
that Ozark should be awarded the following new routes in this area; 
(many of them designed to replace trunkline service presently provided 
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at the cities to be served on the new routes): 

1. Between the Quad Cities and the Twin Cities via Cedar 
Rapids, Waterloo, and Rochester. 

2. Between Des Moines and Chicago via Iowa City and Clinton. 

3. Between Des Moines and the Twin Cities via Fort Dodge, 
Mason City, Austin-Albert Lea and Rochester. ) 

4. Between Des Moines and Milwaukee via Cedar Rapids, 
Dubuque and Madison. 


5. Between Chicago and Kansas City via Burlington, Moline- 
Davenport, Kirksville and St. Joseph. 


6. Between the terminal point St. Louis and the terminal 


point Quincy, Ill. ,-Hannibal, Mo. 

We are also adding Moberly, Mo., as an intermediate ‘point between 
Columbia, Mo. , and Quincy on Ozark's present Kansas City-Chicago 
route (segment 6). Our reasons for authorizing these new services 


for Ozark are discussed hereinafter. 
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Quad Cities-Twin Cities 

The Examiner found that air service over a route between the 
Quad Cities and the Twin Cities via Cedar Rapids and Rochester was 
required, that Ozark should be authorized to provide the service, and 
that Waterloo, Mason City and Austin-Albert Lea should be named as 
additional intermediate points on the route. We agree with the Exa- 
miner's conclusion, except with his decision to include Mason City 
and Austin-Albert Lea as intermediate points. 

Requiring Ozark to serve Mason City and Austin-Albert Lea on 
the Quad Cities-Twin Cities route would add about 27 more miles to 
each flight , with the attendant delays involved in making two additional 
stops and impose undue inconvenience and increased fares on the 
through passengers moving over the route without any significant off- 
setting public benefits. While the Examiner reasoned that Mason City's 
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inclusion on this route would afford that city direct service to Chicago, 
the Twin Cities and Rochester, its three primary community-of- 
interest points, and give Mason City-Chicago passengers access to 
Waterloo for connections with Braniff's non-stop flights to Chicago, 
these same benefits are available to Mason City on other routings. 


Mason City already has single-plane service to Chicago as well as to 


Waterloo on route 106 between Sioux City and Chicago.128/ Mason 


City will receive single-plane service to Rochester and the Twin 
Cities over the new Des Moines-Twin Cities route being awarded 


herein to 


{267 In fact, a flight between Mason City and Chicago over route 


106 is 47 miles shorter than one via the Quad Cities. 
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Ozark. No significant community of interest was shown to exist 
between Mason City and either Cedar Rapids or the Quad Cities which 
could not be adequately satisfied by the single-carrier connecting 
service which will be availabe at Waterloo. 

Nor do we find that either Austin or Albert Lea indicated that 
: either Cedar Rapids or the Quad Cities ranked as their top community- 
of-interest points. The primary transportation needs of both Austin 
and Albert Lea, according to the cities' hotel counts and air traffic 
surveys, is for service to the Twin Cities, Rochester, Chicago, and 
Des Moines. Single-plane service to the Twin Cities, Rochester, 
_ and Des Moines will be offered to these travelers over Ozark's new 
. Des Moines-Twin Cities route. While both cities have strong ties 
with Chicago, more direct service will be available for the Austin- 
Albert Lea-Chicago traffic via connections at the Twin Cities or at 
Mason City than over a somewhat more circuitous route via the Quad 
cities. 

On the other hand, as the Examiner properly found, Waterloo 
has a substantial need for direct service to Cedar Rapids and the Quad 
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Cities and Waterloo can be served on this route with little deviation. 
Ozark urges, however, that instead of including Waterloo on the Quad 
Cities-Twin Cities route, we extend its Quad Cities-Indianapolis seg- 
ment (segment 2) to Waterloo, claiming that it would be a cheaper and 
more efficient way to give Waterloo its needed service to the Quad 
Cities. Ozark's assertion that its proposal would mean more economi- 


cal service to Waterloo is apparently based on the carrier's assump- 


tion that making an additional stop at Waterloo would seriously impair 


the effectiveness of the Quad 
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Cities-Twin Cities service and thereby increase its cost in an amount 
comparable to the cost of the Quad Cities-Indianapolis extension. We 
do not share Ozark's apprehensions on this score nor can we accept 
the contention that it would be more costly to serve Waterloo on the 
Quad Cities-Twin Cities route. Actually, the suggested extension of 
the Quad Cities-Indianapolis segment to Waterloo would mean that 
close to 120 additional route miles would be required to accommodate 
Waterloo-Quad Cities traffic as compared to only about 18 more miles 
if Waterloo were served on the Quad Cities-Twin Cities flights. 
Moreover, Quad Cities is a much stronger terminal for the Indianapo- 
lis-Danville-Cha mpaign/Urbana-Decatur -Springfield- Peoria segment 
than Waterloo would be; the Quad Cities terminal does not have the 
same scheduling disadvantages for Ozark which would be inherent in 
designating Waterloo as a terminal. In view of Waterloo's substantial 
traffic exchange with Cedar Rapids and the Quad Cities, there is 
every reason to anticipate that the revenue contributed by Waterloo 
from its inclusion on the route, will more than offset the cost for such 
service, and we are confident that the slight delay to the other passen- 
gers on the route resulting from serving Waterloo will not contribute 
to a decrease in the number of users enjoying the benefits of the Quad 


Cities-Twin Cities service. Under the circumstances, we find that 
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Waterloo should be designated as an intermediate point on the Quad 


' Cities-Twin Cities route, 127/ 


1277 We note that both Clinton and Dubuque have urged their cer- 
tification on this segment. However, in view of the location of these 
cities in relation to the other points on the route, we do not find that 
the benefits which would accrue to either Clinton or Dubuque from such 
service would be sufficient to offset the many disadvantages resulting 
from the circuity required to serve them. 
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North Central contends that the Quad Cities-Twin Cities route 
should be extended to Chicago and that it, rather than Ozark should be 
selected to operate such a segment, and attacks the Examiner's find- 
ings to support his choice of Ozark. North Central claims that the 
Examiner improperly based his selection solely on the grounds that 
Ozark already operates the route, and that the route, as an "Iowa 
route" integrates best with Ozark's system, without giving any con- 

_Sideration to any of the factors in North Central's favor from an ex- 
tension of this route to Chicago. However, even if we accept North 
Central's contentions in this regard, we would not select North Central 
to operate this route. 

The primary consideration advanced by North Central in sup- 
port of its contention that it should be selected, is based on its argu- 
ment that this route should be extended to Chicago. The carrier relies 
on two basic arguments to show why the Quad Cities-Twin Cities route 


Should be converted into a Twin Cities-Chicago route via the Quad 


Cities, namely, that the predominate traffic flow over the route is 
east rather than south, as shown by the fact that the on-route cities 
of Rochester, Cedar Rapids and the Quad Cities generate more pas- 
sengers destined to Chicago than to St. Louis, and that Chicago would 
_be a stronger and better terminal for the route than the Quad Cities. 
North Central's arguments fail to persuade us that we should extend 
this route to Chicago or that greater benefits would be achieved by 
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128/ While it is 


true that a substantial flow of traffic moves to Chicago from the cities 


orienting this route to Chicago rather than St. Louis .—— 


on the Quad Cities-Twin Cities segment, there is no persuasive 
showing in this record of any need for an additional carrier in those 
markets to accommodate that traffic. No significant new service 
benefits would accrue to the local passengers moving between the on- 


segment cities and Chicago, but, on 


1287 St. Louis is the origination or destination point of Ozark's 


flights over this segment. 


[15377] 
the contrary, North Central's service would merely duplicate the 
multi-schedule through-plane service already available to the air 
transport users in these markets. 129/ 

On the other hand, orientation of this Saemet to St. Louis 
provides substantial new service benefits for the on- -segment cities by 
making available single-plane service in Peoria, Springfield and St. 
Louis markets in place of the inconvenient and time-consuming con- 
necting service via Chicago which would otherwise be the only air 
service available to most of this traffic. 130/ That such a service 
will actually benefit a sizeable number of air passengers is demon- 
strated by the record in this case which shows that Ozark during the 
first eight months of its operations over the Quad Cities-Twin Cities 
segment carried a total of 6,417 beyond-segment passengers. 131/ 
Under the circumstances, we can find nothing in the record to support 
North Central's contention that the Quad Cities-Twin Cities route 
should be oriented to Chicago rather than to St. Louis. —— 182/ 


we have found that the proposed extension to Chicago is not required, 


And since 


there is no need to discuss the other arguments advanced by North 
Central to support its proposal. 


129/ United offers multischedule through-plane flights (continued) 
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1297 (continued) with Convair equipment between Cedar Rapids and 


Chicago and between Quad Cities and Chicago while Northwest provides 
frequent expedited single-plane service with four-engine equipment in 
the Minneapolis-Chicago and the Rochester-Chicago markets. 

130/ Except in the Twin Cities-St. Louis market, where Braniff 
offers two daily round trips, one with Convair equipment and the other 
_ with a DC-3. 

131/ These 6,417 passengers were split between several markets 
as follows: Minneapolis-Peoria 1611; Minneapolis-Springfield 908; 

. Minneapolis-St. Louis 448; Rochester-Peoria 456; Rochester-Spring- 
field 310; Rochester-St. Louis 242; Cedar Rapids-Peoria 534; Cedar 
Rapids-Springfield 318; Cedar Rapids-St. Louis 1,647. 

132/ Nor do we find, in view of the local service needs of the cities 
on the Quad Cities-Twin Cities segment, that there is any merit in 
North Central's suggestion that because Chicago is a larger city and 
a better gateway point than the Quad Cities this route should, for that 
reason, be extended an additional 145 miles. The comparative advan- 
tages of having available more frequent and a greater variety of con- 
necting flights would be relevant only if we found a need for a Twin 
Cities-Chicago service via the Quad Cities. While North Central relies 
heavily on the benefits of single-plane single-carrier service to points 
on its system east of Chicago (such as Detroit and South Bend), which it 
would offer Cedar Rapids and the Quad Cities, any need for such serv- 
ice has not been established on the record. 
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Chicago-Sioux City/Omaha 

The Examiner concluded that continued local air service by 
_ Ozark over the Chicago-Sioux City route via Rockford, Dubuque, 
Waterloo, Mason City and Fort Dodge is required, and that Omaha 
should be added as an alternate terminal with Sioux City on the wes- 
. tern end of the route. We are in agreement with these conclusions of 
the Examiner, and we will renew Ozark's authority to operate this 
route for an indefinite period. 
The evidence of record with reference to the need for continued 
_ air service over the Chicago-Sioux City route is adequately discussed 
in the Initial Decision and need not be repeated here. 133/ As to the 
addition of the new terminal--Omaha, we share the views of the Exa- 
miner that this modification in the route should help to correct the 
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comparative weakness of the western end of the route and materially 
improve the outlook for the entire route. Because of the substantial 
community-of-interest of many of the on-route cities with Omaha, 
both as an important marketing and commercial center and an airline 
connecting point, we anticipate that the addition of Omaha should gen- 
erate some 995,000 revenue passenger miles, with total revenue of 
about $77,000 as against total expenses of $95,000, leaving a break- 
even need in the neighborhood of $18,000. | 


133/ North Central filed exceptions to the Examiner's recommen- 
dation to renew Ozark's authority over this route, claiming that the 
carrier's authority should be suspended and North Central's service 
substituted in lieu thereof. North Central, however, failed to submit 
in its brief to the Board any arguments to support its exceptions on 
this issue. The few contentions relied on by the carrier in its filed 
exceptions were merely repetitious of arguments advanced to and 
properly rejected by the Examiner. 
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North Central has argued that the Chicago-Sioux City route 
should also be modified by eliminating Mason City from the route in 
order to correct the circuity required to serve Mason City, and that 
the city should instead be included on North Central's proposed Sioux 
Falls-Chicago route. North Central argued that Mason City would 
thus benefit from better service to Chicago, and the service for the 
other cities on the route would be improved by avoiding the delay in 
serving Mason City. While we are aware that serving Mason City on 
the Chicago-Sioux City flights involves a significant amount of addi- 
tional mileage and a certain amount of inconvenience to the other 
passengers moving over the route, Mason City is a good traffic gen- 
erating point and we firmly believe that the addition of Omaha will 
permit Ozark to increase the frequencies of its schedules to many of 
the cities included on the Chicago-Sioux City segment, and thus mini- 


mize the problems of serving Mason City on this route. Under the 


circumstances, we see no need to remove Mason City from the segment. 
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Furthermore, we have determined that the Sioux Falls- 
Chicago route, proposed by North Central, should not be authorized 
at this time. While we do not doubt that certain advantages would 
accrue to the cities proposed to be served on the Sioux Falls-Chicago 
route, we do not believe the traffic potential at the points to be served 
is sufficient to warrant the establishment of a Chicago service. The 
three South Dakota cities--Huron, Mitchell and Sioux Falls--which, 
according to North Central, would be the chief beneficiaries of the 
proposed service and would contribute the bulk of the traffic to be 
carried over this route (excluding Madison and Rockford which 
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already have service to Chicago), have available at Sioux Falls, 
Braniff's single-plane Convair service to Chicago and will have fre- 
quent schedules to the Twin Cities, where multischedule and expedited 
service with four-engine equipment can be obtained. Since the largest 
share of the traffic west of Mason City or Madison forecast for this 


route, would be between the terminals, involving a flight in excess of 


500 miles ,134/ we are not persuaded that North Central, on a com- 


paratively long trip such as this, and with the type of single-plane and 
connecting service otherwise available, would attract to its multistop 
unpressurized DC-3 service the number of passengers west of Madison 
it predicts. Actually, the greatest number of probable passengers to 
be benefited by this service, according to North Central's calculations, 
would be generated between Waterloo and Chicago and Rockford and 
Chicago, 232/ where local service is presently available, without the 
necessity of obligating the Government to assume the cost of paying 
for local service operations over a new route involving more than 500 
E36/ Under the circumstances, we find that the benefits accru- 
ing to the traveling public from the new service between Sioux Falls 
and Chicago, as proposed by North Central, would not be sufficient to 


offset the probable cost to the Government for such a service. 
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1347 If the route were extended to Huron as proposed by North 
Central, the length of the trip would be considerably increased. 

135/ See NOR Exhibit 72-7B. 

T36/ Even if the route were to include Madison instead of Waterloo, 
and Dubuque, as proposed by North Central in its brief, our textual 
discussion on available service would still be appropriate since local 
service is also available between Madison and Chicago and there is no 
showing of any strong community of interest to be satisfied by the pro- 
posed service between Madison, on the one hand, and the South Dakota 
and Iowa Cities to be included on the proposed route. 
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Des Moines-Chicago 

United, as well as the cities of Clinton and Dubuque, oppose the 
route recommended by the Examiner for Ozark between Des Moines, 
the intermediate point Iowa City, and (a) beyond lowa City to Chicago 
via Dubuque, and (b) beyond Iowa City to Chicago via Clinton, with 
United suspended at Iowa City. 

United does not object to its deletion at Iowa City, but opposes 
the substitution of a local carrier at Iowa City in its place, and urges 
that Iowa City be designated as a co-intermediate point with Cedar 
Rapids on United's route 1. Iowa City objects to being named as an 
intermediate point with Cedar Rapids but does not oppose United's 
withdrawal if Iowa City is otherwise given adequate service to Chicago 
and Des Moines. We have considered United's contentions and find that 
they are not materially different from those considered and rejected by 
the Examiner. Since the transfer of Iowa City toa local carrier should 
give that point more frequent and better timed schedules to Chicago 
and Des Moines, and the city does not oppose the substitution of a local 
for a trunkline carrier, we agree with the Examiner's decision to sus- 
pend United at Iowa City and to designate the city as an intermediate 
point on a new local service route between Des Moines and Chicago. 

On the other hand, we find that the objections of Clinton and 


Dubuque to their designation as alternate intermediate points on this 
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route are well taken. As shown by the record, one of the principal 
transportation requirements of both cities is for adequate commuter 
service to Des Moines. In addition, Clinton needs better service to 


Chicago.222/ By designating Clinton 


1377 Clinton's present Chicago service is via connections at 
_ Rockford. 


[15382] 
and Dubuque as alternate intermediate points on this route, Dubuque 
would receive a service to Chicago that it does not need, Clinton 
would receive less Chicago service than it requires, and neither 
would be assured of the commuter service to Des Moines the Examiner 
found was needed. Dubuque's need for Des Moines service will be sat- 
isfied by its inclusion on the new Des Moines-Milwaukee route we are 
authorizing herein, and Chicago service is available to Dubuque over 
the Chicago-Sioux City route. The record does not show that any 
significant new benefits would accrue to Dubuque by its inclusion on the 
Des Moines-Chicago route; and elimination of Dubuque as an inter- 
mediate point will permit better service for Clinton. Accordingly, 
we will authorize Ozark to provide air service over a new route seg- 


ment between Des Moines and Chicago via Iowa City and Clinton. 
) As to the traffic which will be available to Ozark from this 
_ service, Bureau Counsel estimated that for 1956 approximately 16,000 


passengers would be generated by Iowa City, which considering the 
city's past traffic generation and the increased frequency it will re- 
ceive from Ozark, appears reasonable. While Bureau Counsel esti- 
mated that for the same year approximately 1,800 passengers would 
be generated by Clinton, it is noted that this forecast was based on 
only one round trip per day. Since Clinton will receive two daily 
round trips to both Des Moines and Chicago as a result of the elimina- 
tion of Dubuque from this route, the traffic forecast for Clinton ap- 
pears too low. With these considerations in mind, as well as the fact 
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that Bureau Counsel's forecast was for 1956, we anticipate that for 
1959 approximately 22,407 passengers will be carried over the new 
route with total revenues amounting to $309,600 as against total 
operating expenses estimated at $448,200, leaving an annual break- 


even need in the neighborhood of $1 38 ,600.230/ 


138/ See Appendix N for details of our estimate for this route. 


[15383] 
Des Moines-Twin Cities | 

The Examiner found that the service improvements to the Twin 
Cities, Des Moines and other short-haul markets which Ozark could 
provide Mason City and Fort Dodge warranted the transfer of these 
points from Braniff to Ozark, and concluded that Ozark should be 
authorized to provide air service over a route between Des Moines and 
the Twin Cities via Fort Dodge, Mason City and Rochester. The Exa- 
miner also found that Western's service at Rochester should be de- 
leted, as requested by the Gaetan eee We are in agreement with 
the Examiner's conclusions, but in addition, we will add Austin- 
Albert Lea as an intermediate point on the Des Moines-Twin Cities 
route being awarded to Ozark. 

Both Austin and Albert Lea are important manufacturing and 
marketing communities in Minnesota’ with a highly diversified economy , 
and populations in excess of 25,000 and 20,000, respectively. Neither 
city has any air service and only Albert Lea has rail service, although 
even that is somewhat limited in terms of satisfactory passenger 
service. Since these cities are 100 miles or more from the Twin 
Cities, their primary community -of-interest point, and about 170 
miles from Des Moines, with which they also have strong ties, the 
distance factor, as well as the economic indices of both cities, appear 
favorable for substantial use of air travel. In fact, a witness of 


Hormel & Co. , whose main plant is located in Austin, testified that 
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extensive use would be made of air service to the Twin 


139/ The record shows that the greater portion of Western's 
Rochester traffic is short-haul, since Western serves Rochester as 
a stub-end operation from the’ Twin Cities and carries less than 2% of 
Rochester's air traffic. 
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Cities and Rochester as well as to Fort Dodge, the location of one of 


the company's branch plants, +40/ Little circuity is involved in serving 


these cities on this route (only about one or two miles depending on 
which airport is used) and since these cities will be afforded single- 
plane service to three of their top four community-of-interest points 
and convenient connecting service to the other one, Chicago, they 

' should contribute additional revenue to this route. 141/ 

While it was proposed to extend the Des Moines-Twin Cities 

- segment to Omaha, we do not find that such an extension is required to 
meet the traffic needs of the cities to be served on this segment. While 
' Mason City, Fort Dodge and Albert Lea have indicated mutual ties with 
Omaha, Mason City and Fort Dodge will have Omaha service available 
: by Ozark on the Sioux City-Chicago route and United's multi-frequency 
Omaha flights are available to passengers moving over this segment 
via connections at Des Moines. Duplicating United's service between 
Des Moines and Omaha by extending this route to Omaha would, as- 
suming two round trips a day over 118 route miles, add between 

$165 ,000 and $175,000 to the operating costs 


_- 1407” The record shows that this company spent some $35,000 in 
1955 on commercial air travel. About 300 trips in company-owned 
_vehicles are made to Rochester and the Twin Cities to enable its 
employees to obtain air service. 

141/ While Austin objects to its dual designation with Albert Lea, 
we think the close proximity of Austin to Albert Lea (about 20 miles) 
minimizes the former's need for separate air service. The cost of 
stopping at Austin on the same flight that serves Albert Lea would 
make the cost of serving both cities too high. Nor would serving 
Austin and Albert Lea on an alternate basis, in our (continued) 


[15385] 
201 


141/ (continued) judgment, be conducive to the full development of 
the traffic at either city. Since there is no way to foretell at this time 
which city would produce the most traffic and since their air transpor- 
tation needs are similar, we believe designating both cities as an 
intermediate stop to be served through a single airport to be chosen 
by the carrier will permit better service for both cities and adequately 
accommodate the needs of both. 
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of the Des Moines-Twin Cities penyige 2 with a few additional bene- 
fits to show for the added expense or for the unnecessary diversion 
from United. | 

North Central, in its exceptions and brief, contends that the 
Examiner in essence granted Ozark a Twin Cities-Omaha route, which 
rightfully should be operated by North Central. North Central contends 
that it should be certificated between Omaha and the Twin Cities via 
Fort Dodge, Mason City and Rochester. | 

While it is true that Ozark, under the authority inherent in all 
certificate grants, could, through the Mason City junction point, oper- 
ate a Twin Cities-Omaha local service, none of the various segment 
awards to Ozark were granted for the purpose of providing a Twin 
Cities-Omaha service, as is proposed by North Central, since a suf- 
ficient need therefor has not been shown. Such operating economies as 
North Central might achieve in its operations, if awarded a Twin Cities 
-Omaha route would be insufficient to justify the route it proposes. As 
we have seen, the primary north-south transportation need of the cities 
on the Des Moines-Twin Cities segment is for convenient commuter 
service to the Twin Cities, Rochester and Des Moines, service which 
Mason City and Fort Dodge have heretofore been receiving from Braniff 
and which we have determined can best be provided by a local carrier. 
After considering North Central's contentions and on the basis of the 


record in this case, we 


1427 This is without any reference to the probable (continued) 
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1427 (continued) revenue derived from such service. See Appen- 
dix O for the details of our forecast of the probable total cost of this 


route. 
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are satisfied that north-south service over this segment is required 
between the Twin Cities and Des Moines and not between the Twin 
_ Cities and Omaha as urged by North Central in its brief to the Board-43/ 

While North Central's objections did not specifically relate to 
the choice of Ozark to provide the Des Moines-Twin Cities route, 
there are several factors which influenced our choice of Ozark. 
Ozark's main advantage as we see it rests on the excellent integration 
of this segment with other Ozark operations in this area. Ozark already 
operates at Des Moines, Fort Dodge and Mason City, providing service 
to these cities in an east-west direction over the Chicago-Sioux City 
and the Des Moines-Peoria routes. In addition, Ozark is being awarded, 
in this proceeding, a new Des. Moines-Chicago route via Iowa City and 
Clinton, as well asa Quad Cities-Twin Cities route via Rochester, 
Waterloo and Cedar Rapids. A combination of thenorth-south and 
east-west routes, having common points, will permit various schedul- 
ing advantages for Ozark and considerable single-carrier service 
benefits to the passengers moving over these routes. Asa result of 
other awards to Ozark herein, Ozark will have stations at five of the 
six points on the Des Moines-Twin Cities route, as compared to one 
for North Central (Twin Cities). The importance of all of these factors 
convince us that Ozark is the logical carrier to operate the Des Moines 
-Twin Cities segment. 


; 1437 The record shows that by far the greater bulk of the traffic 
carried in a north-south direction to and from Mason City and Fort 
Dodge by Braniff was to the Twin Cities, Des Moines and Rochester 

in that order. Mason City, it should be noted, objects to any proposal, 
such as North Central's, which would deprive that city of one-plane 
service to Des Moines, one of its top traffic points. In (continued) 
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1437 (continued) addition, we have already found that service to 


the Twin Cities and Des Moines is of prime paPeaace to both Austin 
and Albert Lea. 
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Sioux City-Chicago 

The Examiner found that Ozark's segment 9 should be renewed 
so as to provide service between Des Moines and Chicago via Ottumwa, 
Burlington and Peoria, and that Braniff should be deleted at Ottumwa 
and Burlington. While we are in agreement with the Examiner insofar 
as the necessity for service over this segment is concerned, we would 
extend the segment westward beyond Des Moines to Sioux City as pro- 
posed, in part, by Ozark. 144/ At the same time we will grant Braniff's 
request that the Sioux City-Des Moines segment of its route 48 be deleted. 

The substitution of Ozark for Braniff between Sioux City and Des 
Moines should materially improve the service in this market. 145/ The 
record shows a strong community of interest existing between Sioux 
City and Des Moines and if adequate commuter service is provided, the 
traffic should show a substantial increase over that generated by Braniff. 
In our opinion, the Sioux City-Des Moines segment, consisting of 153 
nonstop miles, shouldprove to be a valuable addition to Ozark's system. 
Ozark will also benefit from better equipment utilization, since it will 
be able to utilize the aircraft which would otherwise lay over in Des 
Moines | 


1447 Ozark proposed that Fort Dodge be served as an intermediate 
point on one flight between Des Moines and Sioux City and that a second 
Des Moines-Sioux City flight operate nonstop. However, Fort Dodge 
will receive Sioux City and Des Moines service on other segments being 
awarded herein and the record fails to establish any heed for its inclu- 
sion on this segment. 

145/ While the Examiner found that the Des Moines-Sioux City seg- 
ment should be transferred from Braniff to Ozark, he recommended 
that it be added as part of a new Sioux City-St. Louis route, which as 
explained hereinafter, we have not found required. 
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on the Chicago-Des Moines run, to fly to Sioux City and back. We esti- 
_ mate that Ozark will carry about 12,262 passengers for 1,876,064 
revenue passenger miles and that the total nonmail revenue will amount 
to $146,000. Since Ozark already serves Sioux City and Des Moines, 
_ the carrier's operating expenses should not exceed $198,000 for a 
breakeven need of $52,000. Including return on investment and taxes, 
’ we anticipate the total subsidy for the new operation will probably be 
_ about $62,500. In view of the above considerations, we will award 
' Ozark a route between Sioux City and Chicago via Des Moines, Ottumwa, 
Burlington and Peoria for an unlimited period. 
Service to Moberly 

Kansas City and Moberly, Mo., both argue that the Examiner 

failed to give sufficient weight to the benefits which would accrue to 
_ Moberly from the new air service proposed for that city and that he 
- underestimated the number of passengers to be generated by the city. 
We have considered the data in the record with respect to the economic 
characteristics, community of interest and air traffic potential of 


Moberly, as well as its location in relation to a local service route on 


: which Moberly could be given service to its major points of interest 


without too much deviation .148/ We find that the city can be afforded 


access to Kansas City and Chicago, as it requested, without undue cir- 
cuity and that the benefits flowing from the provision of air service to 
Moberly for the first time 


1467 Moberly Exhibit No. 1, NOR Exhibits 61-11; 62-11; 63-11; 
64-11; 65-11, page 3; 66-11, page 2; and 69-11. 
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justify its certification, at least for an experimental period. By desig- 
nating Moberly as an intermediate point between Columbia, Mo., and 
Quincy, Ill. , on Ozark's segment 6, the city would have the benefit of 
single-plane service to Kansas City and Chicago, and single-carrier 
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connecting service to St. Louis at Quincy, the three cities with which 
it has its major community of interest. Serving Moberly on Ozark's 
present flights between Kansas City and Chicago in this way would en- 
tail only about 15 extra miles and impose little additional time to the 
present flights over segment 6. : 

The record shows Moberly to be a proeréesive and expanding 
city, with an estimated 1956 population of about 14,500, located 125 
miles northeast of Kansas City and 195 miles northwest of St. Louis. 
The economy of the city is based principally on manufacturing , the 
major products being textiles, electrical machinery, leather goods and 
motor and mechanical equipment. Agriculture and food processing are 
also important industries in Randolph County, in which Moberly is 
located. Atout 30 manufacturing establishments are located in the 
Moberly area, with an annual payroll in excess of $3 million. The In- 
ternational Harvester Corporation, which maintains proving grounds 
for industrial machinery near the city, as well as the Sinclair Refining 
Company, use private planes for company travel to Moberly because 
of the lack of public transportation and should prove to be a potential 
source for scheduled air transportation. Moberly's hotel count, which 
is a fairly reliable barometer of travel, shows that an average of 150 


Chicago businessmen a month register at Moberly hotels. 


[15390] | 
Moberly has a municipally-owned airport about two and one-half miles 


from the city which is capable of handling DC-3 operations, or those of 


larger aircraft if necessary. | 

It was estimated that Moberly would generate about 3,500 pas- 
sengers to Chicago and Kansas City during the initial year of serv- 
ice 147/ Considering the distance separating Moberly from its pri- 
mary points of interest, and the significant advantages of air over 
surface transportation for comparatively long-haul trips, as well as 


the fact that Moberly will also be receiving single-carrier service to 
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. St. Louis, we do not find this estimate unreasonable. On this basis, 


Moberly should develop passenger revenue in the amount of $66,000 
annually. With respect to the added expense to serve Moberly, as we 
| indicated such service would involve approximately 15 miles circuity 
for each flight or a total of 21,900 miles annually for two round trips 
a day. Even assuming station expenses at $19 ,000448/ it is apparent 
that Moberly can be served on segment 6 at little additional cost, if 
any, to the Government. Accordingly, we find that Moberly should be 
designated as an intermediate point on segment 6 of Ozark's route 107 


between Columbia and Quincy-Hannibal for a five-year period. 


~ 1477 See NOR Exhibit 72-IT- 
148/ See BAO Exhibit No. 14. 
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Des Moines-Milwaukee 
Ozark proposes new local service between Des Moines and 
Milwaukee via Cedar Rapids, Dubuque and Madison. North Central is 
seeking almost the same route, but would extend it to Omaha as the 
western terminal 149/ The Examiner denied both applications. He 
noted that the available transportation facilities between the Wisconsin 
: and Iowa cities were somewhat indirect and that the proposed route, 
particularly the Madison-Dubuque leg, would be beneficial to the re- 
_Spective cities. But, since, as he stated, the grant of sucha route 
_ would mean the extension of Ozark to Madison, an important point for 
North Central, or the extension of North Central into the "area of in- 
fluence" of Ozark, he found the present services between these points 
adequate and no new service required. Various exceptions have been 
filed which challenge the findings of the Examiner with respect to the 
adequacy of the present service and the reasons relied on by the Exa- 
miner for denying the proposed service. 
From an examination of the Initial Decision, it would appear 
that the Examiner believed a need existed for the service and that he 
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would have recommended it had there been only one carrier applicant. 
We recognize the difficulty of making a choice between North Central 
and Ozark, two local carriers who are both qualified to provide the 
proposed service, but we share the views expressed by the excepting 
parties that difficulty of selection is not a valid reason for denial of a 
service, or for finding that the service between Madison and the Iowa 


cities is therefore adequate. The 


1497 The State of Wisconsin as well as Madison and i pabiaue, also 


proposed local service between Wisconsin and the proposed Iowa cities. 
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record shows quite the contrary. In fact, there is no direct air or rail 


service between Des Moines, Cedar Rapids and Dubuque , on the one 
hand, and Madison, on the other hand, but only inconvenient , costly and 
time-consuming connecting service. To travel by air between Madison, 
on the one hand, and Dubuque, Cedar Rapids and Des Moines, on the 
other hand, the Madison passenger must make connections at either 
Milwaukee or Chicago, which involves an excessive amount of circuity, 
cost to the passenger and delay in relation to the actual mileage between 
the respective cities. For example, the distance a passenger must 
travel between Madison and Dubuque via Chicago is 283 miles, as com- 
pared to the 86 airline miles by the proposed route, or a circuity of 
330%. Air service between Madison and Dubuque via connections at 
Milwaukee is no better, since such a trip requires an elapsed time of 
19 hours to travel the 95 highway miles (or 86 airline miles) separating 
the two cities. The same circuitous, time-consuming connecting serv- 
ice is also the only kind available for the Madison-Cedar Rapids and 

the Madison-Des Moines traffic. The only direct air service between 
Milwaukee and these Iowa cities is a one-daily round trip by United 
between Milwaukee and Des Moines which does not permit a one-day 
business round trip to Milwaukee for the Des Moines businessman.—— 150/ 
Otherwise, the service between Milwaukee and Dubuque and Milwaukee 
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- and Cedar Rapids consists of connecting service which is somewhat 
Similar in its inconvenience to the service available to Madison- 
Dubuque/Cedar Rapids traffic. 


50/ United also serves Cedar Rapids on the flight from Milwaukee 
to Des Moines, but not in the opposite direction. The Milwaukee-Des 
Moines flight departs from Milwaukee at 10:05 A.M. and arrives in 
Des Moines at 11:42 A.M, (at Cedar Rapids at 10:50 A.M.) andthe 
return flight leaves Des Moines at 5:00 P.M. and arrives in Milwau- 
kee at 8:28 P.M. 
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A great deal of evidence was submitted by the communities 
themselves as well as the State of Wisconsin demonstrating the strong 
commercial, recreational and educational ties existing between the 
Wisconsin and Iowa Cities and the need for direct air service, xoL/ 
Dubuque, for instance, because of its location and the fact that a sub- 
stantial portion of southwestern Wisconsin is situated in the Dubuque 
trade area, has demonstrated a strong need for service to Madison, 
the State Capital and the site of the University of Wisconsin, and to 
Milwaukee, the predominant industrial and wholesale center for the 
entire State. This route would also satisfy Dubuque's need for direct 
service to Des Moines which the Examiner found was required ,202/ 
as well as the transportation requirements of the Cedar Rapids- 


Milwaukee and the Des Moines-Madison passengers. The cities to be 


_ served on this route are all of substantial size and have shown a steady 


and healthy economic growth. 122/ Since the proposed route would 


provide a needed service and bring significant benefits to the cities 
on the route, we conclude that it should be authorized for an experi- 
mental period. A period of five years should be ample, in our opinion, 
to test whether the public response to the new service justifies its 
cost. 

As tothe probable subsidy cost of the route, we believe that 
about 21 ,900 passengers will be carried over this route during 
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the initial period, producing 


151/ Wisconsin Exhibits Nos. 12; R-7; exhibit testimony A, p. 14; 
Dubuque Exhibit No. 3; Madison Exhibit No. 3. 

152/ Dubuque's primary community-of-interest points, as indicated 
by its air traffic survey, are Cedar Rapids, Des Moines, Milwaukee 
and Madison, all points on the proposed routes and cities to which 
Dubuque has no direct air service. 

153/ The populations of the on-route cities are as follows: Des 
Moines 187,500; Cedar Rapids 78,900; Dubuque 55,700; Madison 
117,100 and Milwaukee 715,000; a total of 1,154,200, more thana 
half of which would be receiving first single-plane service to cities 
with which they have strong mutual interests. 
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cost to the Government. ! 

We find however that Ozark should be selected to operate the 
route. As pointed out by the carrier, Ozark already serves both 
terminals as well as Dubuque and Cedar Rapids and would be required 
to establish a new station at only one point--Madison. On the other 


hand, North Central would have to establish three new stations at 


points already served by Ozark--Des Moines, Cedar Rapids and 
Dubuque. : 


Ozark would also have substantial operational advantages in 


serving the route. Since Ozark already serves both terminals, Des 
Moines and Milwaukee, on other routings, it is ina better position to 
rotate its equipment for service on the new route than North Central, 
which would be serving a stub-end terminal at Des Moines. A compari- 
son of the proposals of the two carriers discloses that Ozark would 
offer greater beyond single-carrier benefits to on-segment passengers. 
Under its plan, Ozark proposes to schedule flights over the Des 
Moines-Milwaukee route to connect at Dubuque with its Chicago- 

Sioux City flights over segment 8 to provide service between Madison 
and Milwaukee, on the one hand, and Waterloo, Mason City, Fort 
Dodge and Sioux City, on the other hand. Connections at Dubuque 

are also planned for service between Des Moines/Cedar 
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Rapids and Rockford. 
The primary factor in North Central's favor as we see it is 
the fact that the carrier presently operates the Madison-Milwaukee leg 
- of the Des Moines-Milwaukee route and Ozark's selection would mean 


a duplication of 
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annual revenues of $283,000 with expenses totaling $491 ,000 leaving 
a breakeven need of about $208, 000.124/ 

While North Central, as well as Madison, proposed extension 
of this route to Omaha, we do not find such action justified in view 
of the frequency and variety of schedules offered by United between 
Des Moines and Omaha and lesser showing of community of interest 
of the on-route cities with Omaha than Des Moines. We are unable to 
find that the probable benefits to be derived from the extension of this 
~ route the 118 extra miles required to serve Omaha, are worth the 
| additional subsidy that would be involved. 155/ In addition, as pointed 
out by the State of Wisconsin, the extension to Omaha and the greater 
flight time required to serve the route, would make the east-bound 
flights less attractive for the needed commuter service to Madison 
, and Milwaukee for Dubuque originations. 


As we have indicated, the choice of carrier for this route is 


not an easy one. North Central and Ozark are both qualified to pro- 


vide the required service. In arguing for its selection, North Central, 
which is requesting a Milwaukee-Omaha route, contends that it has 
the advantage over Ozark because it is operating in both terminals, 

as well as in Madison, whereas Ozark serves only one terminal; 

North Central's proposal would involve no duplication of Ozark, 

while Ozark's selection would duplicate North Central's Madison- 
Milwaukee service; and North Central could operate the route at less 


1547 See Appendix P attached hereto for the details of (continued) 
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154/ (continued) our forecast as well as the probable total cost to 
the Government in subsidy mail pay for the service. | 

155/ For similar reasons, we rejected the proposed extension of 
the Des Moines-Twin Cities route to Omaha. While the Des Moines- 
Cedar Rapids and Des Moines-Milwaukee service to be provided by 
Ozark will to some extent be competitive with United in those markets, 
the relatively minor adverse effect which such service will have on 
United is warranted in order to permit the improved service which 
Ozark will be able to offer the on-route cities. United only offers one 
daily round trip between Des Moines and Milwaukee. 
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North Central's service in that market. While this advantage for 
North Central is entitled to substantial weight, it is offset in our 
judgment by the disadvantages involved in duplicating Ozark's stations 
at Des Moines, Cedar Rapids and Dubuque if North Central were se- 
lected, as well as the greater service benefits and operating advan- 
tages which we have found would result from Ozark's selection. On 
balance , we conclude that greater public benefits would ensue from the 
selection of Ozark than from the choice of North Centrat.158/ In order 
to protect North Central's local traffic rights between Madison and 
Milwaukee, we will prohibit Ozark from offering turnaround service 
between these points. The imposition of sucha restriction should 
prevent any serious diversionary impact on North Central, particu- 
larly in view of the carrier's heavy scheduling between Madison and 
Milwaukee. : 


156/ While it is impossible on this record to compare the cost 
estimates submitted by the two carriers, since each proposed differ- 
ent services, we are satisfied that Ozark's superior traffic and 
operational integration will offset the fact that North Central is a 
lower system cost operator. In any event, we do not find that North 
Central's arguments insofar as costs are concerned are sufficient to 
offset the advantages in Ozark's favor. 
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Chicago-Kansas City 

The Examiner concluded that a local air service segment was 
needed to replace Braniff’s authority to provide service to Moline- 
Davenport and Burlington between Chicago and Kansas City; that St. 
Joseph should be included on the local service route; and that Ozark 
should be selected to provide the required service. The Examiner 
recognized that Kirksville, Mo. , would generate a substantial volume 
of traffic and could be served on this route with little circuity, but 
_ concluded that the city's application for service to Kansas City and 
Chicago should be denied without prejudice, since the record failed to 
show when Kirksville'’s airport would be adequate for handling DC-3 
equipment. 

We agree with the Examiner's conclusions, except with respect 
to Kirksville. The record shows, and the Examiner so recognized 
_ (see I.D. p. 119), that the city of Kirksville has instituted the neces- 
sary airport improvement program and we agree with the city that the 
fact that these improvements have not as yet been completed is not a 


proper basis for denial of air service otherwise found required. As 


the Examiner correctly found, Kirksville has amply demonstrated its 


need for air service and we believe that its traffic potential is sufficient 
to justify itscertification. As the record shows, Kirksville's 1956 
population is estimated at approximately 12,000 with the population in 
the surrounding area to be served through the Kirksville airport ex- 
ceeding 100,000. The city is comparatively isolated by lack of ade- 
quate transportation and substantial mileage from its primary com- 
munities of interest, namely, Kansas City, St. Louis and Chicago. 

The Kirksville College of Osteopathy and Surgery and the Northeast 
Missouri State Teachers 
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College, both located in Kirksville, account for more than 2,000 trips 
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annually and, are important sources of potential air traffic. The 
city is also the center of a State recreational area which attracted 
some 163,000 tourists in 1956. Based on a business air traffic sur- 
vey as well as the traffic to be generated by its educational institu- 
tions, Kirksville estimated it would enplane at least 2,700 passengers 
during the initial year of service. The record also shows that Kirks- 
ville is almost on a direct line between St. Joseph and Burlington and 
can be served at little additional cost. In these circumstances we 
believe Kirksville should be included on the new Chicago-Kansas City 
route. 

The Metropolitan Airport Authority of Rock Island county 
(MAA) opposes the suspension of Braniff at Moline on the principal 
ground that the loss of Braniff's nonstop service to Kansas City will 
seriously inconvenience a substantial number of long-haul passengers. 
MAA contends that as a strong traffic generating point for Braniff 
with a substantial long-haul potential, Moline is entitled to good serv- 
ice to Kansas City, both for local traffic and as a gateway to the 
agricultural southwest with which it has strong commercial ties. 
MAA complains that local air service with numerous stops and poor 
connecting schedules is no substitute for Braniff's trunkline nonstop 
service. 3 

We do not find that the passenger inconvenience for Moline 
passengers from the loss of Braniff's service to Kansas City will be 
as werious as contended by MAA. The record shows that out of the 
total on-line traffic generated by Braniff at Moline in 1955, 56% or 


about 6,000 passengers moved between Moline and Chicago, while 


only 25.6%, or about 2,700 passengers, were 


[ 15399] | 
carried between Moline and Kansas City. An analysis of the Kansas 
City traffic shows that more than 25% used Kansas City as a gateway 
to points beyond. Despite the additional stops required, the two 
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round-trip frequency Ozark would provide would double the connecting 
opportunity afforded by Braniff's one round trip per day between Moline 
and Kansas City. The local passengers in the Moline-Kansas City mar- 
_ket would also enjoy greater benefits by reason of the commuter serv- 
ice afforded by Ozark, a service which is not presently available by 
-Braniff. The relatively minor inconvenience to the Moline-Kansas City 
passengers from the additional stops resulting from the substitution of 
Ozark for Braniff would be compensated in large part by the greater 
frequency of service. Moreover, if the Moline-Kansas City traffic 
develops sufficiently to warrant a third round trip, Ozark will be able 
to offer the same DC-3 nonstop service provided by Braniff. In addi- 
. tion, Ozark's service between Moline and Chicago will equal or better 
the one round trip DC-3 service Braniff now provides in this market 


and will make some additional 6,000 passengers a year available to 


| Ozark between cities it already serves. Under all the circumstances, 


we are satisfied that the advantages to be gained from the substitution 
of Ozark for Braniff at Moline outweighs the limited passenger incon- 

venience resulting from the loss of Braniff's trunkline nonstop service 
to Kansas City. 

We have considered the various exceptions to the Initial Decision 
claiming that the Examiner improperly included Burlington on this route 
instead of Ottumwa and Cedar:Rapids. While we cannot accept the rea- 
son relied on by the Examiner for refusing to designate Ottumwa and 
Cedar Rapids in place of Burlington, neither can we agree with the 
arguments favoring the inclusion 


[ 15400] 
of Ottumwa and Cedar Rapids in place of Burlington. It is true that the 
combined population of these two cities substantially exceeds that of 
Burlington and that their economic characteristics are more favorable. 
Yet we are not convinced that the greater size of a city--or in this case 


two cities--necessarily means that more passengers will be generated 
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to the other on-route cities by Ottumwa and Cedar Rapids than by 
Burlington. The record shows that Braniff carried only 238 passen- 
gers between Ottumwa and Kansas City during 1955, while for the 
same year, 1,253 passengers moved between Burlington and Kansas 
City via Braniff. While Ottumwa may have a stronger community of 
interest with the Quad Cities than Burlington, the latter is a much 
stronger air traffic city than the former, generating twice as many 
passengers during the 12-month period ending June 30, 1957. There 
is no way of determining in advance whether Ottumwa would actually 
generate more passengers to Moline than were carried by Braniff be- 
tween Burlington and Moline. Ottumwa and Cedar Rapids both have 
connecting service to Kansas City available at Des Moines, and Cedar 
Rapids is provided direct service to the Quad Cities by Ozark. Al- 
though not controlling, adding Ottumwa and Cedar Rapids to this route 
would impose some inconvenience on the through passengers moving 
over the route, resulting from the extra stop as well as the additional 
21,900 flight miles which would be required to serve these points. 
Bureau Counsel took the position that Burlington's need for Kansas City 
service was sufficiently strong to warrant its inclusion on a local serv- 
ice route between Chicago and Kansas City. On balance, we find that 
the over-all benefits to be gained from Burlington's inclusion on this 


route are greater than if Ottumwa and Cedar Rapids were 
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served in lieu of Burlington. 

Central contends that it rather than Ozark should be selected 
to operate a Chicago-Kansas City route and that Kirksville, Ottumwa, 
Iowa City and Rockford should be included as intermediate points on 
such a route in addition to the cities recommended by the Examiner. 
The principal arguments advanced by Central in support of its proposal 
are based on the asserted need of the carrier for economic strengthen- 


ing and its need to expand into more heavily populated centers, such as 


[15401] 
216 

Chicago, as an aid in lessening its dependency upon the Government. 

We have already found that a Chicago-Kansas City route should 
_ include Moline-Davenport, Burlington and St. Joseph. The proposed 
route of Central's, despite the carrier's assertions, has little traffic 
_ integration with cities on its present system, and the carrier could 
provide none of the service advantages which Ozark's extensive opera- 
tions in the are traversed by the Chicago-Kansas City route make pos- 
. sible. Ozark already serves on other routes most of the cities in- 
cluded on the Chicago-Kansas City route and can provide the benefits 
of one-carrier service to a substantially greater number of air users 
than Central. There is no showing of any significant community of 
interest between cities served by Central and cities on the new Chicago- 
Kansas City route which would be benefited by a local air service. 
Cost and promotional factors are also in Ozark's favor, since the 
carrier has existing stations and is already operating at all the on- 
route cities except St. Joseph and Kirksville, whereas Central would 


_ have to establish five new stations involving duplicating Ozark's costs 


at three of them, besides parallelling Ozark's Quad Cities-Rockford- 


_ Chicago service. 
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The proximity of this route to Ozark's home base at St. Louis, 
. thus enabling more flexible operations and more dependable service, 
is also an advantage in its favor. The comparison between Ozark and 
_ Central cléarly shows that Central would provide substantially fewer 
benefits than would Ozark, however desirable it might be from Cen- 
tral's viewpoint to gain access to Chicago. In all the circumstances, 
we conclude that the route we have selected is warranted by the 


record, and that Ozark should be chosen to operate it 156a/ 


156a7 See Appendix Q for the estimated cost of the Chicago-Kansas 
City route. 
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St. Louis-Quincy -Hannibal 


We agree with the Examiner that Braniff should be suspended 
at Quincy-Hannibal and that the city's air transportation needs should 


be provided by Ozark. 

Ozark presently offers Quincy service to Chicago and other 
Illinois communities as well as to Kansas City. Thus, the only seri- 
ous inconvenience to Quincy from the elimination of Braniff's service, 
would be the loss of service to St. Louis, one of Quincy's major traf- 
fic markets. About two-thirds of Braniff's Quincy traffic goes to St. 
Louis. Since Ozark already serves both St. Louis and Quincy-Hanni- 
bal on other routings it could provide service between these cities 
with a minimum of expense, while at the same time improving its 
position in the Quincy market. We will therefore award Ozark a St. 
Louis-Quincy segment and permit the carrier to integrate the new 
service into its present operations in the way which appears to the 
carrier's management best designed to meet the needs of the market 
in an economical manner. Since the operating results of Ozark's 
Quincy-St. Louis service will vary depending upon the service pattern 
selected by the carrier, it is not feasible to forecast in precise terms 
the financial effect on Ozark from the new Quincy-St. Louis service. 
We are satisfied that the strengthening of Ozark's position at Quincy, 
together with the apparent excellent operational and traffic possibili- 
ties of the new segment with the carrier's present operations, will 
enable Ozark to provide the required Quincy-St. Louis service at 
little increase in the carrier's over-all breakeven need. However, 
in order to have an opportunity to reassess the traffic benefits and the 
value of such segment as part of Ozark's route after a reasonable 
period of actual operation, we will limit the award of the Quincy- 


St. Louis segment to a five-year period. 
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Sioux City-St. Louis 

We are unable to find, as did the Examiner, that the public 
convenience and necessity require the establishment of a new route 
between Sioux City and St. Louis, via Des Moines, Ottumwa, Burling- 
ton and Quincy-Hannibal. While this route was designed primarily to 
replace Braniff's service to Des Moines, Ottumwa and Quincy over its 
Sioux City-St. Louis route, most of the benefits to the intermediate 
cities from the recommended service upon which the Examiner relied 
are, in our opinion, overstated and are not worth the additional cost 

_to the Government for such service. 

Insofar as the need for improved service between Des Moines 
and Sioux City and the substitution of Ozark for Braniff in that market 
is concerned, we have authorized Ozark to provide the required serv- 
ice between Des Moines and Sioux City by an extension of its Chicago- 
Des Moines schedules presently provided over segment 9. By thus 
extending segment 9 to Sioux City, Ottumwa will have the same con- 
necting service to Sioux Falls\available at Sioux City as under the 
Examiner's proposal. Ottumwa already has direct access to Des 
Moines for connecting trunkline service to the south, as well as serv- 
ice to Peoria for single-carrier service to the Quad Cities. While the 
Examiner’s proposal would give Ottumwa more direct service to St. 

Louis, single-carrier service is presently available between Ottumwa 


and St. Louis, and we do not find a sufficient need for improved serv- 


ice established on this record\as to warrant the duplication and the cost 
involved in establishing the Sioux City-St. Louis route recommended 
_by the Examiner. The record shows that Ottumwa's primary new 


service needs 
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are for direct service to Kansas City and the Quad Cities. 
Quincy's need for service to St. Louis is being satisfied via 
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another routing being authorized for Ozark herein. Although’ direct 
service between Quincy and Des Moines would not only convenience 
local passengers but also Quincy-Twin Cities passengers through 
single-carrier connections at Des Moines, there is no showing that a 
sufficient number of these passengers would be benefited by the recom- 
mended new service to warrant its authorization. Under the circum- 
stances, we find that the establishment of the Sioux City-St. Louis 
route, as recommended by the Examiner, is not required by the public 


convenience and necessity. 


With the exception of the local service routes heretofore dis- 
cussed, we find that the present record does not establish that any 
other local service for the Iowa-Illinois-Missouri area under consid- 
eration is required by the public convenience and necessity at this 
time. | 

We have considered the objections of Omaha and St. Louis to 
the Examiner's denial of a new local service route between St. Louis 
and Omaha via Quincy and Ottumwa, as proposed by Ozark, but find 
that the arguments advanced by these cities to support their contention 
as to the need of the proposed service are not materially different 
from those considered by the Examiner in rejecting Ozark's St. Louis- 
Omaha proposal. We agree with the Examiner that sufficient benefits 
would not be gained from the proposed service to warrant its authori- 
zation. Ottumwa has connecting service to Omaha available at Des 
Moines and there is no showing of a sufficiently strong community of 
interest between these points to warrant the proposed direct service. 
Quincy's need for St. Louis service is being satisfied on another 


routing and the record fails to show any great need for direct 
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Omaha service. Thus, the main support for the proposed route, which 


would require more than 500,000 flight miles per year to operate, 
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would depend on the passengers moving between Ottumwa and St. Louis 
and.between St. Louis and Omaha. Braniff presently operates through- 
plane service between St. Louis and Omaha anda multiplicity of addi- 
tional one-carrier and two-carrier connections are available at Kansas 
. City 157/ In view of the many services available for St. Louis-Omaha 
passengers, the majority of which are in modern pressurized equipment, 
it is doubtful that Ozark's DC-3 service would develop any significant 
amount of additional terminal-to-terminal traffic. While benefits to 
_ Ottumwa would flow from the proposed one-plane service to St. Louis, 
the estimated 2,160 passengers to be benefited are not sufficient to 
warrant establishing service over the entire St. Louis-Omaha route, as 


proposed by Ozark. 


57/ The record shows, no doubt because of the wide choice of 
schedules offered, that during the September 1955 Survey Period 33% 
more passengers between Omaha and St. Louis traveled via Braniff- 
TWA connections at Kansas City than utilized Braniff's through-plane 
or one-carrier connecting service. 
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Use it or lose it 
In reviewing the transportation needs of the Seven States area 
and in continuing our efforts to afford as many persons the advantages 
of air transportation as is consistent with the well-being of the Federal 
treasury and sound air transportation policies, we have substantially 
expanded local air service coverage in this area. We are offering many 
small-sized communities , with unknown or marginal traffic potentiali- 
ties, a chance to demonstrate whether they will use and can support 
local air service. Many of these communities will be receiving air 
| service for the first time. Others, whose air service in the past has 
‘been confined to rather perfunctory and inadequate schedules provided 
_by trunkline carriers as part of their long-haul flights, will be given an 
opportunity to prove their greater traffic generating ability with local 


service better adapted to their transportation needs. 
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In thus extending the benefits of local air service into new areas 
and to new communities, however, we cannot ignore the fact that the 
new services we have authorized will necessarily be accompanied by a 
substantial increase in the total subsidy of the three local air carriers 
selected to provide the new service, and will entail an additional drain 
on the Federal treasury. While, on the basis of the record in this 
case, we are satisfied that the anticipated benefits from the new air 
service we are awarding herein fully justify the increased expenditure 
of Federal monies, it must be remembered that theprediction as to the 
number of air transport users who will be attracted to and accept this 
form of transportation for their travel needs was predicated to a large 


extent on the air traffic surveys 


[15408] 


and traffic estimates of the communities themselves. We fully expect 


that having been accorded the opportunity of receiving air service which 
they have requested, the cities will see to it that the actual use made 
of such air service lives up to expectations and that the required traffic 
is developed. As we have repeatedly pointed out in previous cases 
where local air service is being newly awarded, its success will be 
judged in substantial part by the amount of traffic developed. Unless 
adequate use is made of the new service, its cost to the Government is 
not warranted and continuation of the service would not be in the best 
interests of the public. ! 

Keeping in mind the extensive new services awarded in the 
Seven States area at considerable expense to the carriers and the Gov- 
ernment, we are adopting a companion policy looking toward an early 
and critical reassessment of the traffic results of the new authoriza- 
tions to see whether the cities are making sufficient use of the air 
service they requested or should lose it. Specifically, under our "use 
it or lose it'’ policy, each city will be required to meet a minimum stan- 
dard of use, e.g. , enplane an average of five or more passengers daily. 
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Unless a city enplanes an average of at least five passengers daily for 
the 12 months following the initial six months of service, we will, in 
_ the absence of unusual or compelling circumstances, institute a formal 
investigation to determine whether that city should lose its air service 
' for lack of use. This policy will be applicable regardless of whether 
_ the city has been certificated for a temporary or an indefinite period. 
' And, it must be empahsized that those cities enplaning the bare 
minimum--an average of five daily passengers during the trial period-- 


should not assume that continued air service for them is assured. 
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We expect most of the cities being certificated to generate in excess of 
that ininbers ee 

As in the case of individual cities, we will also reassess the 
. traffic results of each new route segment for the same 12-month period, 
with a view toward suspension or deletion of segments that do not ade- 
; quately respond to air service. If the passenger load on each flight 
serving a segment in question averages less than five passengers, we 
will begin appropriate proceedings to determine whether to suspend or 
delete the route segment. In addition, for those route segments whose 
average passenger load per flight ranges between five and seven pas- 
sengers, formal proceedings for termination of the service will be in- 
| stituted, except where unusual circumstances such as extreme isolation 
or national defense needs dictate the contrary. Thus, it will be up to 
the cities on a particular new route segment, as well as the carrier 
serving the segment, to make a determined effort to develop the requi- 
site traffic since the continuation of the route itself will depend on the 


number of air transport users promptly generated 


1587 The minimum standards herein prescribed, are only intended 
to measure whether a new service is being sufficiently patronized as to 
allow the service to continue for a full experimental period. The mere 
fact that a new service is authorized for a temporary (continued) 
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1587 (continued) period of five years does not mean that we 
should sit idly by and allow that five-year period to run, regardless of 
the results. Just as we are eager to permit experimental air service 
wherever reasonably possible, we are equally eager to protect the 
public from uneconomic use of public funds. Both of these objectives, 
we believe, can be achieved by the "use it or lose it" policy requiring 
early review of actual operating results for a full year. In selecting 
the year to be examined, we are ignoring the first six months’ opera- 
tions, to insure that the year under scrutiny is fairly representative. 
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at the cities served by the route. We expect to maintain a continuing 
surveillance of the experienced traffic results at all points on the local 
routes and we will require each carrier serving those routes to make 


appropriate periodic reports of the traffic results. 


In addition, we wish to stress the obligation of ! management to 


come forward promptly with suggested route modifications or authori- 
zations to correct such deficiencies that may become apparent upon the 
actual inauguration of operations. In this connection, we have in mind, 
not the ordinary aspirations of carriers to enlarge their systems, but 
rather the responsibilities of management to search out and promptly 
remedy route and service deficiencies. In particular, where a com- 
munity or segment fails to make adequate use of a subsidized service, 
the carrier is free to seek a voluntary suspension of service, even in 
advance of a proceeding to terminate the certification. Indeed, ifa 
carrier fails to exercise adequate vigilance in this regard, it may re- 
flect upon the economy and efficiency of management in subsidy mail 


pay proceedings under Section 406 of the Act. 
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PROTECTIVE LABOR PROVISIONS. 
The Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees has requested that if the 
Board decides to suspend Braniff's and Western's authority at any or 


[15411] 

224 
all of the points here under consideration, such suspension should be 
conditioned upon the imposition of the Burlington formula for the protec- 
tion of the employees of Braniff and Western who might be adversely 
affected by the proposed suspensions. 159/ The Air Lines Pilot Asso- 
ciation (ALPA) in turn urges that if the services of Braniff, Northwest, 
United, and Western are suspended at any points, the Board is required 
to condition such suspensions to provide that pilots and copilots who are 
displaced as a result of the proposed suspensions should "have the right 


to follow their routes and be absorbed into the acquiring company with- | 


out loss of employment or impairment of seniority.'' In the alternative, 

ALPA declares it is the Board's duty to require the carriers involved to 

make adequate provision for compensating pilots who are unable to fol- 

low their routes, in an amount which would insure against any monetary 

loss and which would continue until the pilot employee is restored to 

the seniority position and earning capacity from which he was displaced. 
While it is argued that protective provisions similar to those 


requested here have been uniformily imposed by the Board 


1597 In general, the protective conditions embodied in the Burlington 
formula include (1) payment of dismissal and displacement allowances 
for those who lose their jobs or who are required to take jobs at less 
pay; (2) payment of moving expenses; (3) protection against loss from 
forced sale of home; (4) continued free transportation, pensions, and 
hospitalization benefits for employees affected by the termination of 
services. 


[15412] 
in previous cases of comparable nature, it is noted that the cases upon 
which reliance is placed, all involved mergers, acquisitions, or route 
transfers. The present proceeding only involves suspension of service 
at particular points on a route where the route itself remains in opera- 


tion, 160/ And in such situations, we have not heretofore found protec- 


tive conditions eporopuite 2? While concededly more cities where 


suspension is being considered happen to be involved in this one 


3 
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consolidated proceeding, the cumulative effect is no greater than if the 
transfer of the various points from trunkline to local service carriers 
were considered in several separate procéedings as has been true in the 
past. On the present record, we are not persuaded that protective 
conditions should be imposed. | 

Braniff and Western both stated that in view of the planned con- 
version from DC-3's to larger aircraft as a result of the elimination of 


smaller points and their expanding system operations, more and not less 


employees would be required and that no employee would be furloughed 
62/ 


or laid off as a result of the proposed suspensions 2° 


The record 
also shows that these 


160/ Since the issue of route acquisition or transfer from one carrier 
to another is not involved in this proceeding, there can be no question of 
pilots following their routes, as requested by ALPA. | 

161/ Frontier Certificate Renewal Case, 14C.A.B. 519 p. 556 
(1951); Southwest Renewal-United Suspension Case, 15 C.A.B. 61 p. 75- 
76 (1952). 

162/ The record shows that 10 of Western's employees in the craft or 
class represented by the Brotherhood are at stations where Western's 
suspension is in issue. However, seven of these employees are at 
Pierre and Huron where the carrier is not being suspended. While the 
record indicates that some 41 of Braniff's employees represented by the 
Brotherhood (station managers, station agents and agents-in-charge) 
are stationed at points where Braniff's service is to be suspended, this 
number represents only a small percentage of its total employees in 
those particular classifications and, according to Braniff, amounts to 
less than the monthly resignations of the employees represented by the 
Brotherhood. Braniff shows that in adding to its service throughout its 
system, it is required to hire more rather than less employees and that 
on September 1, 1956, Braniff had 78 more employees represented by 
the Brotherhood on its payroll than during the first six months of 1956. 
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carriers for the most part would continue to operate flights over their 
routes containing the proposed suspension points, regardless of whether 
service to those points is actually eliminated, and that the number of 
flight personnel would not be affected. 163/ There appears to be little 


danger of any sizeable loss of employment to Braniff and Western 
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| employees from our action in this case, and any adverse impact which 
might occur as a result of transfer or reassignment to other stations 
would be comparatively minor. In all the circumstances, we conclude 
that imposition of the protective conditions urged by ALPA and the 
Brotherhood, is not warranted by the record. 


163/ While Braniff, as a result of this proceeding, will eliminate 
service over that portion of its route 26 serving North and South Dakota, 
except for Sioux Falls, the suspension involves only two North Dakota 
and two South Dakota cities where Braniff's service has been limited 
and comparatively few employees would be affected. 
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Skip-Stop Authority 

We turn now to the question of what restrictions should be applied 
to the new services we are awarding in the Seven States area. The Exa- 
miner recommended that after each intermediate point on a new segment 
has received two daily round trips, the carrier should be permitted to 
provide skip-stop service on that segment, except that at least two in- 
termediate points should be served on terminal-to-terminal flights 
where a trunkline carrier also provides service between such terminals. 
In general, we agree with the Examiner's recommendation, except that 
generally we will only require one-stop rather than two-stops between 
competitive terminals. 164/ 

Our reasons for liberalizing the restrictions which the Examiner 
would impose are to be found in two basic objectives: (1) the desire to 
minimize the subsidy requirements for the new routes, and (2) to permit 
the local service carriers to improve their services to the public where 
the traffic demands at intermediate points will support the service. 
After all, the authorizations we are granting herein will entail an esti- 
mated subsidy of approximately $5,000,000 annually. It is manifestly 
incumbent upon this Board to hold subsidy requirements to a minimum 
consistent with the over-all objectives of the Act. To the extent that 
operating restrictions are placed upon a route, they pro tanto impair 
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the freedom of management to operate the routes 


1647 With respect to the following route segments involving com- 
petitive terminals, two stops between terminals will be required under 
certain circumstances: 


1. Southern and Central Nebraska. Two deat on these 
route segments will be required if Lincoln is the only stop 
scheduled on Denver-Omaha flights. 

2. Rapid City-Twin Cities. Two stops will be required if 
Pierre is the only stop scheduled on Rapid City-Twin 
Cities flights. 

Des Moines-Twin Cities. Two stops will be required if 
Rochester is the only stop scheduled on yc 
terminal flights. 

Chicago-Sioux City/Omaha. Two stops will be required if 
Waterloo is the only stop scheduled on terminal-to- 
terminal flights. 

Sioux City-Chicago. Two stops will be nived if Des 
Moines is the only stop scheduled on Sioux nats -Chicago 
flights. 
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in the most economical fashion possible, and necessarily inhibit the 


opportunity to tailor schedules and services to the needs of traffic as 
they arise from time to time. Notwithstanding these considerations, 
we have always found it necessary to impose some restrictions on 
local service routes to insure that the intermediate points will obtain 
sufficient service and to protect the trunkline carriers from undesir- 
able competition. The character of the restrictions imposed has 
varied from time to time, and in a general sense has tended to be less 
restrictive as the local air carrier route system has developed and as 
the trunkline carriers have grown and expanded their services. In 
the course of evolving appropriate local service restrictions, we have 
seen the development of various skip-stop authorizations in different 
markets. In some cases, local service carriers have been given non- 
stop rights, even between terminals. In other cases, carriers have 
been granted one-stop authorizations in markets also served by 


trunklines, whereas in other situations two stops have been required. 
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While no uniformity of restriction exists in the local service field, 
the "Ozark type” restriction has recently appeared in a number of 
local service certificates. 

Under the "Ozark type" certificate, it is noteworthy that local 
service carriers have been granted skip-stop authority between pairs 
of points served by trunkline carriers, except that on terminal-to- 
terminal flights, a minimum of two intermediate points are required 
to be served. The action we are taking herein furtherliberalizes the 
"Ozark type" restriction in that it only requires one stop between 
competitive terminals and permits nonstops between noncompetitive 


terminals. 
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As to nonstops between noncompetitive terminals, the only 
question that arises is whether the local air carriers will thereby 
neglect the services required at the intermediate points on the segment. 
We think the answer to this question is clearly in the negative, since 
nonstop service will not be permitted until each intermediate point is 
scheduled to receive at least two round trips a day. In addition--and 
this is highly significant--the authority to operate nonstops by no means 
imports any assurance that nonstop flights will be assured subsidy 
support. By not prohibiting nonstop services, we leave with manage- 
ment the basic responsibility which it always has to operate the routes 
awarded on an economical basis; and if nonstops are operated, it will 
be incumbent upon management to show that these services were war- 
ranted by economical and efficient management in conformance with 
the requirements of section 406, if any claims for subsidy are to be 
advanced. What we are doing in the present proceeding is refraining 
from imposing certificate restrictions which rigidly tie the hands of 
management and which should never be imposed unless absolutely 
necessary. 


So too, in the case of one stops between competitive terminals, 
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we are leaving to the initial judgment of management the determina- 
tion of whether the available traffic warrants such operations. Since 
(with minor exceptions) two daily round trips to the intermediate 
points are required before one-stop flights can be operated, we are 
satisfied that the intermediate points will receive the necessary mini- 
mum pattern of service to the terminal points. And, insofar as the 
protection of the trunklines is concerned, we are fully convinced that 


they are not entitled to any more 
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protection from the local service carriers than we are providing. The 
simple fact is that the trunkline carriers have, ina real sense, come 
of age, and they are fully capable, in an economic sense, of coping 
with the limited amount of competition from the local service carriers 
which we are authorizing. To begin with, the trunkline carriers are, 
for all practical purposes, no longer dependent upon Government sub- 
sidy. They operate with larger, faster and more comfortable equip- 
ment than the local air carriers and are able, whenever they are will- 
ing to make the effort, to dwarf the service of local service carriers 
in any given market where they compete. The mere fact that a trunk- 
line carrier has preceded a local carrier in an given market does not 
ipso facto entitle the trunkline carrier to immunity from competition 
by a local service carrier in that market. Our main objective in 
placing a one-stop restriction on flights between competitive terminals 
is not so much for the protection of the trunkline carriers, as it is to 
exclude the local service carriers from participation in markets 
where the need for direct competitive service has not been shown and 
where the likelihood is that the effort by the local carrier to compete 
would jeopardize the soundness of the local carrier' s operations. In 
contrast, the one-stop authorization is intended to permit the local air 


carriers to z:ve improved local service between stronger intermedi- 


ate points and those terminal points where the public wishes to travel. 
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Without skip-stop authority, the local carrier may be forced to pro- 
vide excessive service to weak intermediate points in order to meet 
the service requirements at stronger intermediate points. In those 


cases where one-stop local service operations will be economically 
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feasible, management will be in a position to improve the service to 
_ the public and at the same time conduct more economical operations, 


Since it is manifest that longer hops and the elimination of unnecessary 


stops minimize operating costs. 


In assessing the impact of the one-stop authority we are grant- 
ing, it must be borne in mind that the local service carriers will not 
be in a position to even consider operating such service until the seg- 
ment in question is sufficiently strong to warrant service in addition 
to the required two daily round trips to each intermediate point. It is 
apparent from the revenue forecasts for many of the routes we are 
awarding, that in the immediate future at least, no more than two 
_ daily round-trip frequencies will be feasible on many of the segments 
awarded. This underscores the fact that we are leaving the carriers 
with the freedom to develop their routes as traffic develops, rather 
than imposing at the outset inflexible restrictions upon their operations. 

With regard to the interest of the trunkline carriers in prevent- 
ing diversion by the local service carriers, we think it is important to 
point out that the trunkline carriers have to a large extent a common 
interest with the Board in developing a sound local air service system, 
since that system is responsible for feeding into the trunkline system 
millions of dollars of revenue. It is also significant to point out the 
many advantages that the trunkline carriers have enjoyed through the 
_ elimination of weak points from their trunkline systems and the 
transfer of such points to local service carriers which assume the 
obligation of serving these points on a subsidy basis. Having discarded 
many of these local points in this manner, 
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we believe that the trunkline carriers should take this fact into account 
in considering whether the limited amount of competition they may face 
from liberalized local carrier restrictions is warranted. For exam- 
ple, Braniff which for a long time has been a "reluctant" carrier in- 
sofar as its service to some of the smaller cities is concerned, is 
being relieved of its obligation to serve some twelve points in addition 
to its requested withdrawal from serving the Sioux City-Des Moines 
market. Western is also discarding a number of weak points from its 
system. These route modifications will, in Braniff's case alone, 
achieve some $300,000 in annual savings , according to their estimate; 
and in the case of Western the savings to that carrier will be substan- 
tial. Thus the availability of the local carriers to take over weaker 
trunkline points should be weighed in the balance in deter mining the 
over-all impact of our new local service routes on the existing trunk- 
lines. | 

It is noteworthy that none of the trunkline carriers have taken 
exceptions to the Examiner's recommendation permitting nonstop 
operations by local service carriers between noncompetitive terminal 
points. United and Northwest took the position generally that local 
service carriers should not be permitted to duplicate and compete 
with trunkline carriers and that appropriate restrictions, which would 
prohibit nonstop and one-stop services in markets served by trunk 
carriers would be consistent with the Board's policy and should be 
adopted in this case. Braniff contends that the maximum operating 
authority that can be legally granted for any local carrier in this 
proceeding is an "Ozark" type skip-stop, namely , that a minimum of 
two stops between terminals on the same or different segments must 
be scheduled on all flights. | 


[15420] 


We cannot agree with Braniff's position in this regard. Braniff 
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predicates its argument on the terms of the Board's order of consoli- 
dation, and upon a ruling by the Examiner at the hearing. With regard 
to the Examiner's ruling, we find that it was clearly erroneous, and 
could not properly be relied on by the parties. It is well settled that 
the scope of a Board proceeding is to be determined by the Board 
alone and cannot be enlarged or contracted by the Examiner. Of course, 
the Examiner has control over the introduction of evidence in the con- 
duct of a proceeding and may to some extent affect the character of the 
record developed. But, he cannot enlarge or narrow the scope of the 
proceedings as such. 

Since the Examiner's ruling and Braniff's contention in reliance 
thereon are based on the Board's order of consolidation, we turn to 
that order to ascertain the scope of the proceeding. The Board clearly 
stated in its consolidation order: 165/ "The terms and conditions such 
as skip-stop authority for any new route award to any carrier in this 
proceeding will of course be considered.'' This unequivocal statement 
was borne out by the directory portion of our order which consolidated 
various local service route proposals for hearing, but which specified 
no limitations on the skip-stop authority that might be granted. Indeed, 
that the opposite was intended with regard to restrictions is demon- 
strated by the fact that the order, in refusing to consolidate certain 
route segment proposals 


165/ Order No. 3-10100, dated March 20, 1956. 
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66/ 


of Frontier ,2°5 excluded from the proceeding only that part of Fron- 
tier's general skip-stop request insofar as it applied to segment pro- 
posals not being consolidated, 287/ 

In these circumstances, we can find no reasonable basis for 
believing that the Board intended to tie its hands at the outset of the 


proceeding as to what would be suitable restrictions for the multitudinous 
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service proposals to be considered in this vast area proceeding. In- 
deed, even the Examiner in his Initial Decision recommended skip- 
stop authority beyond that embraced by the "Ozark" type restriction. 
While it is conceivable that Braniff relied on the Examiner's ruling 
at the hearing, we fail to see how any substantial prejudice to the 


carrier could have resulted therefrom. In all the circumstances, we 


are satisfied that our action on skip-stops is fully warranted. 


166/ The ordering clause, in consolidating Frontier's Docket No. 
7654, containing this particular request of Frontier, reads as follows: 
"Frontier, Docket No. 7654, except (1) the route between the termi- 
nal point Billings, Montana, the intermediate point Lewistown, Mon- 
tana, and the terminal point Great Falls, Montana; (2) the route be- 
tween Great Falls, Montana, and Williston, North Dakota, via cer- 
tain intermediate points; and (3) Frontier's request that its certificate 
with respect to these routes be amended to authorize the overflying 
of any station at which Frontier is providing two round trips daily in 
each direction; and that these excepted portions in items (J) and (2) 
and (3) be severed and assigned Docket No. 7844, and that Docket 
No. 7844, not be consolidated herein for hearing." 

167/ The 1 only ambiguity in the Board's order is to. ‘be found in an 
early recital which mistakenly characterized Frontier" S application 
in Docket No. 7654 (which sought skip-stops on proposed segments) 
as proposing the lifting of restrictions on existing routes of Frontier. 
Our order refused to consolidate any proposal to lift restrictions on 
existing routes, but, as noted above, expressly stated that ''the terms 
and conditions such as skip-stop authority for any new route award to 
any carrier in this proceeding will of course be considered. " (em- 
phasis supplied) 
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We have given due consideration to the exceptions to the Ini- 
tial Decision filed by the parties and, except to the extent granted 
herein, find that they should not alter our decision herein. 

Accordingly, in view of the foregoing and all the facts of rec- 
ord, we find that the public convenience and necessity require: 

1. That Frontier's certificate for route No. 73 be amended by 

(a) adding Minot, N.D., as an alternate intermediate 
point on segment 9 with Dickinson, N.D., between Williston and 
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Bismarck-Mandan, N.D., for a period of five years; 
(b) authorizing service over the following new segments 
(10 through 14): 

10. Between the terminal point Bismarck~Mandan, N.D., 
the intermediate points Dickinson, N.D., Lemmon and Ranid 
City, S. D., and (a) beyond Rapid City, the intermediate point 
Newcastle, Wyo. , and the terminal point Casper, Wyo., and 
(b) beyond Rapid City, the intermediate points Hot Springs, 

S. D., Chadron, Alliance and Scottsbluff, Nebr. , Cheyenne, 
Wyo., and the terminal point Denver, Colo. , with the Rapid 
City-Casper and the Rapid City-Bismarch/Mandan extensions 
to continue in effect for a period of five years; 

11. Between the terminal point Denver, Colo. , the inter- 
mediate points Sterling, Colo. , Sidney, Imperial, McCook, 
Kearney, Hastings and Lincoln, Nebr. , and the terminal 
point Omaha, Nebr. , such new authorization to continue in 
effect for a period of five years; 

12. Between the terminal point Omaha, Nebr. , the inter- 
mediate points Lincoln, Grand Island and North Platte, Nebr. , 
and (a) beyond North Platte, Nebr. , the intermediate points 
Sidney, Nebr. , and Cheyenne, Wyo. , and the terminal point 
Denver, Colo. , and (b) beyond North Platte, Nebr. , the inter- 
mediate points Alliance and Scottsbluff, Nebr. , and the termi- 
nal point Denver, Colo.; 

13. Between the terminal point Casper, Wyo. , the inter- 
mediate points Douglas and Lusk, Wyo. , Chadron, Valentine, 
Ainsworth, Norfolk, Columbus, and Lincoln, Nebr. , and the 


terminal 
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point Omaha, Nebr. , such new authorization to continue in 


effect for a period of five years; 
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14. Between the terminal point Omaha, Nebr. , the inter- 
mediate points Lincoln and Beatrice, Nebr. , St. Joseph, Mo., 
and the terminal point Kansas City, Mo. | 
(c) adding a new condition (11) to read as follows: 
"(11)" Notwithstanding the provisions of paragraph 
'(4)'"' above, the holder, on each trip scheduled over 
all or part of segment 10 (or 11, 12, 13, or 14) may 


| 
omit a point or points on such segment , subject to the 


following conditions: 
(i) The authority to omit service to a point, as 
authorized in this paragraph (11), shall only apply 
to a point scheduled to receive at least two daily 
round trips, except that as to Dickinson, N.D., and 
Newcastle, Wyo., on segment 10, only one daily round 
trip need be scheduled; | 
(ii) On each trip scheduled between Denver and 
Omaha, the holder shall schedule service to a mini- 
mum of one intermediate point between such points, 
except that where such trip includes service to Lin- 
coln, Nebr. , as an intermediate point , a minimum of 
two intermediate points shall be scheduled to be 
served on each trip between Denver and Omaha; 
(iii) On each trip scheduled between Omaha and 
Kansas City, the holder shall schedule service toa 
minimum of one intermediate point between such 
points." 
2. That North Central's certificate for route No. 86 be amen- 
ded by | 
(a) adding Ashland, Wis. , as an intermediate point on 
segment 1 between Ironwood, Mich. , and the terminal point Duluth, 
Minn. -Superior, Wis. , for a five-year period. | 


(b) adding Rockford, Ill. , as an intermediate point on 
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segment 5 between Beloit-Janesville, Wis. , and the terminal point 


Chicago, Ill. , for a five-year period; 
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(c) modifying segment 8 to read as follows: 

"8. Between the terminal point Minot, N.D., the 
intermediate points Devils Lake and Grand Forks, N.D., 
Thief River Falls, Bemidji and Brainerd, Minn. , and the 
terminal point Minneapolis-St. Paul, Minn.;" 

(d) eliminating segment 9 and redesignating segment 10 

as a new segment 9. 
(e) authorizing service over the following new segments 
(10 through 13): 

10. Between the terminal point Minnespolis-St. Paul, 
Minn. , the intermediate points Eau Claire, Marshfield and 
Appleton, Wis. , and the terminal point Milwaukee, Wis.; 

11. Between the terminal point Omaha, Nebr. , the inter- 
mediate points Norfolk, Nebr. , Sioux City, Iowa, Yankton, 
and Sioux Falls, S. D., and (a) beyond Sioux Falls, S.D., the 
intermediate points Mitchell and Huron, S.D., and (i) beyond 
Huron, S.D., the intermediate points Aberdeen, S.D., and 
Bismarck-Mandan, N.D., andthe terminal point Minot, 
N.D., and (ii) beyond Huron, S.D., the intermediate point 
Watertown, S.D., and the terminal point Minneapolis-St. Paul, 
Minn. , and (b) beyond Sioux Falls, S.D. , the intermediate 
points Brookings and Watertown, S.D., and Fargo, N.D., and 
the terminal point Grand Forks, N.D.; 

12. Between the terminal point Sioux Falls, S.D., the 
intermediate points Worthington, Fairmont and Mankato, 
Minn. , and the terminal point Minneapolis-St. Paul, Minn.; 

13. Between the terminal point Rapid City, S.D., the 
intermediate points Spearfish, Pierre, Mobridge, Aberdeen 
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and Watertown, S.D., and the terminal point Minneapolis-st. 
Paul, Minn. , such authorization to continue in effect for a 
period of five years. | 
(f) adding new conditions (12) through (14) to read as 
follows: | 
(12) On each trip scheduled between Omaha, Nebr. , 
and Minneapolis-St. Paul, Minn. , the holder shall schedule 
service to a minimum of one intermediate point between such 


points." 
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(13) On each trip scheduled between Sioux Falls, S.D., 
and Minneapolis-St. Paul, Minn. , the holder shall schedule 
service to a minimum of one intermediate point between such 
points." | 

(14) On each trip scheduled between Rapid City, S.D., 
and Minneapolis-St. Paul, Minn. , the holder shall schedule 
service to a minimum of one intermediate point between such 
points , except that where the holder serves Pierre, S.D., 
as an intermediate point on such trip, the holder shall sched- 
ule service to a minimum of two intermediate points. y 
3. That Ozark's certificate for route No. 107 be amended by 

(a) adding Moberly, Mo., as an intermediate point be- 

tween Columbia, Mo., and Quincy, Ill. -Hannibal, Mo. , on segment 

6 for a five-year period. | 

(b) modifying segments 8, 9, and 10 to read as follows: 
"8. Between the terminal point Chicago, Ill. , the 

intermediate points Rockford, Ill. , Dubuque, Waterloo, Mason 
City and Fort Dodge, Iowa, and (a) beyond Fort Dodge, Iowa, 
the terminal point Sioux City, Iowa, and (b) beyond Fort Dodge, 
Iowa, the terminal point Omaha, Nebr.;" | 


"9, Between the terminal point Sioux City, Iowa, the 
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intermediate points Des Moines, Ottumwa and Burlington, 
Iowa, and Peoria, Ill. , and the terminal point Chicago, Ill.;" 
"10. Between the terminal point Davenport, Iowa-Moline, 
Ill. , the intermediate points Cedar Rapids and Waterloo, 
Iowa, and Rochester, Minn. , and the terminal point Minnea- 
polis-St. Paul, Minn.;" 
(c) authorizing service over the following new segments 
(11 through 15): 
11. Between the terminal point Des Moines, Iowa, the 
intermediate points Fort Dodge and Mason City, Iowa, Austin- 


Albert Lea and Rochester, Minn. , and the terminal point 


Minneapolis-St. Paul, Minn.; 

12. Between the terminal point Des Moines, Iowa, the 
intermediate points Iowa City and Clinton, Iowa, and the 
terminal point Chicago, Ill. , such authorization to continue in 
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effect for a period of five years; 

13. Between the terminal point Des Moines, Iowa, the 
intermediate points Cedar Rapids and Dubuque, Iowa, and 
Madison, Wis. , and the terminal point Milwaukee, Wis., for 
a period of five years; 

14. Between the terminal point St. Louis, Mo. , and the 
terminal point Quincy, Ill. -Hannibal, Mo. , for a period of 
five years; 

15. Between the terminal point Chicago, Ill. , the inter- 
mediate points Davenport , Iowa-Moline, Ill. , Burlington, 
Iowa, Kirksville and St. Joseph, Mo., and the terminal point 
Kansas City, Mo., such authorization to continue in effect for 
a period of five years. 

(f) modifying condition (4) to read as follows: 

(4) With respect to trips scheduled over segments 
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one through six, the holder shall schedule bervice toa 
minimum of two intermediate points between terminals, 
whether such terminals be on the same or different seg- 
ments, except that, for purposes of this restriction, 
Quincy, Ill. -Hannibal, Mo. , shall be deemed an inter- 
mediate point." | 
(g) redesignating conditions (5) and (6) as o and (8) 
respectively, and adding new conditions (5) and (6) to read as follows: 
(5) With respect to trips scheduled over segments 
eight, nine, eleven, twelve, thirteen and fifteen, the holder 


shall schedule service to a minimum of one intermediate point 


(exclusive of Des Moines, Waterloo or Rochester) between 


terminals." 

(6) Flights serving Madison, Wis. , on the one hand, 
and Milwaukee, on the other hand, shall also serve one of the 
following points: Dubuque, Cedar Rapids or Des Moines, 
Iowa." | 
4. That Braniff be suspended at Moline, Ill. , on route No. 9, 

and at Quincy, Ill., on route No. 48, during the period Ozark is 
authorized to serve such points, and that Braniff's authority to serve 
Minot and Bismarck-Mandan, N.D., Aberdeen, Huron and Watertown, 
S.D., and St. Joseph, Mo., on route No. 26, Mason City and Ottumwa, 


Iowa, on route No. 48, Burlington, Iowa, on 
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route No. 9, and that part of segment 2 of route No. 48 between Sioux 
City and Des Moines, Iowa, be terminated. 168/ 

5. That United be suspended at Iowa City, Iowa, on route 
No. 1 during the period Ozark is authorized to serve such point, and 
that United's authority to serve Scottsbluff, North Platte and Grand 
Island, Nebr. , on route No. 1 be terminated. — 169/ 


6. That Western be suspended at Spearfish, S.D. , Quring the 
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period North Central is authorized to serve such point and that Wes- 
tern's authority to serve Scottsbluff, Alliance and Chadron, Nebr. , 


Hot Springs and Brookings, S.D., Mankato and Rochester, Minn. , 
on route No. 35 be germinated: Loe! 

We further find: 

1. That Fyontier, North Central and Ozark are each citizens 
of the United States within the meaning of the Act and are fit, willing 


and able 


168/ In order to insure against an interruption in service to many 
of the above-named cities, we will withhold issuance of amended cer- 
tificates for Braniff's routes Nos. 9, 26, and 48, reflecting the ter- 
minations or suspensions at the above-named points, until a proper 
showing has been made by Braniff concerning the time of commence- 
ment of service by North Central at Minot, Bismarck-Mandan, Aber- 
deen, Huron and Watertown; by Frontier at St. Joseph, and by Ozark 
between Quincy and St. Louis, between Chicago and Kansas City via 
Quad Cities, and between Sioux City and Des Moines. Because of 
the possibility that the local service carriers authorized to provide 
service to the various points instead of Braniff, will commence serv- 
ice at different times (and since a substantial administrative burden 
would be involved in issuing an amended certificate to the trunkline 
involved each time a local service supplemented trunkline service at 
a given point to reflect it) we will withhold actual amendment of 
Braniff's certificate for a given route until the authorized transfer of 
service to all of the points on that particular route has been completed. 
In the meantime as a local service is substituted for Braniff's service 
at a given point, we will grant Braniff a temporary suspension of 
service authorization at that point, if the carrier does not already hold 
such authority. 

169/ For the reasons stated in footnote 168, above, we will also 
withhold issuance of amended certificates to United for route No. 1 and 
to Western for route No. 35 until the authorized transfer of service to 
all of the points on United's route No. 1 or Western's route No. 35 has 
been completed. In the meantime, as a local service is substituted 
for United's or Western's service at a given point, we will grant 
United or Western, as the case may be, a temporary suspension of 
service authorization at that point. 
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properly to perform the transportation hereinabove authorized to be 
performed by each of them and to conform to the provisions of the Act 
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and the Board's rules, regulations and requirements thereunder. 

2. That the public convenience and necessity do not require 
the renewal of Braniff's authority to serve Lincoln, Nebr. , on route 
No. 26. ! 

3. That the public convenience and necessity do not require 
the suspension of Braniff's authority to serve Rochester, Minn. , on 
route No. 48. | 

4. That, except to the extent granted herein, all applications 
and portions thereof involved in this proceeding should be denied. 

5. That the petitions of North Central and the South Dakota 
Aeronautics Commission to reopen the record in this proceeding be 
denied. | 


6. That, except to the extent granted herein, all investiga- 


tions involved in this proceeding should be terminated. 

An appropriate order will be entered. 

Durfee, Chairman, Gurney, Vice Chairman, Denny and Hector, 
Members of the Board, concurred in the above opinion. Minetti, 
Member, did not take part in the decision. : 


88889899 
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Order No. E-13254 
CIVIL AERONAUTICS BOARD *** 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., | 
on the 8th day of December, 1958 © 


In the matter of the 
SEVEN STATES AREA INVESTIGATION Docket No. 7454 et al. 
ORDER 
A full public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the record, having 


issued its opinion containing its findings, conclusions and decision, 
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which is attached hereto and made a part hereof; 

IT IS ORDERED: 

1, That amended certificates of public convenience and neces- 
sity in the forms attached hereto be issued to Frontier Airlines, Inc., 
for route No. 73; to North Central Airlines, Inc. , for route No. 86; 
and to Ozark Airlines, Inc., for route No. 107; 

2. That said amended certificates shall be signed on behalf 
of the Board by its Chairman, shall have affixed thereto the seal of 
the Board attested by the Secretary, and, subject to the extension of 
their effective dates in accordance with the provisions of said amen- 

ded certificates shall be effective on February 16, 1959. 
| 8. That upon due showing by Western Air Lines, Inc., as to 
_ the time of inauguration of the servides of Frontier Airlines, Inc., at 
Scottsbluff, Alliance and Chadron, Nebr. , and Hot Springs, S.D., 
and of North Central Airlines, Inc. , at Spearfish, S.D., and Mankato, 
Minn. , as authorized in their amended certificates issued pursuant to 
_ paragraph 1, above, there shall be issued to Western Air Lines, Inc. , 
an amended certificate of public convenience and necessity for route 
No. 35 in which the holder's authority to serve Scottsbluff, Alliance, 
| and Chadron, Nebr. , Hot Springs and Brookings, S.D., Mankato and 
Rochester, Minn. , shall be terminated, and in which the holder's 
authority to serve Spearfish, S.D., is suspended so long as North 
_ Central Airlines is authorized to provide service to such point; 

4. That upon due showing by Braniff Airways, Inc. , as to the 
inauguration of the services of North Central Airlines, Inc. , at Minot 
_ and Bismarck-Mandan, N.D., and Aberdeen, Huron and Watertown, 
S.D. , and of Ozark Airlines, Inc., 
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between Mason City, Iowa, on the one hand, and Des Moines, Iowa, 
, and Minneapolis-St. Paul, Minn., on the other hand; between Quincy 
and St. Louis, Ill. , between Chicago and Kansas City, Mo., via 
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Moline, Ill. , and between Sioux City and Des Moines, Iowa, and of 
Frontier Airlines, Inc. , at St. Joseph, Mo., as authorized in their 
amended certificates issued pursuant to paragraph 1, above, there 
shall be issued to Braniff Airways, Inc. , amended certificates of 
public convenience and necessity for routes Nos. 9, 26, and 48, in 
which the holder's authority to serve Minot, Bismarck-Mandan, 
Aberdeen, Huron and Watertown, Ottumwa, Burlington and St. Joseph 
and that portion of route No. 48 between Sioux City and Des Moines, 
Iowa, shall be terminated, and in which the holder's authority to serve 
Moline, Ill. , on route No. 9, and Quincy, Ill., on route No. 48, is 
suspended so long as Ozark Airlines is authorized to provide service 
to such points. | 

5. That upon due showing by United Air Lines, Inc. , as to the 
inauguration of services by Frontier Airlines, Inc. , at Scottsbluff, 
North Platte and Grand Island, Nebr., and of Ozark Airlines, Inc. , 
at Iowa City, Iowa, as authorized in their amended certificates 
issued pursuant to paragraph 1, above, there shall be issued to 
United Air Lines, Inc. , an amended certificate for route No. 1 in 
which the holder's authority to serve Scottsbluff, North Platte and 
Grand Island, Nebr. , shall be terminated, and in which the holder's 
authority to serve Iowa City, Iowa, is suspended so long as Ozark 
Airlines is authorized to provide service to such point. 

6. That Braniff's application for renewal of its certificate 
authority to serve Lincoln, Nebr., on route No. 26 be and hereby 
is finally determined and denied, effective on the effective date of 
the amended certificate issued herewith to Frontier for route No. 73. 

7. That the petitions of North Central Airlines, Iné., and 


the South Dakota Aeronautics Commission to reopen the record in this 


proceeding be and they hereby are denied. 
8. That, except to the extent granted herein, all applications 
in this proceeding be and they are hereby denied. 
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9. That, except to the extent granted herein, all investigations 
involved in this proceeding be and they hereby are terminated. 
By the Civil Aeronautics Board: 


/s/ Mabel McCart 
Acting Secretary 
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[ 15606] 
PETITION FOR RECONSIDERATION 
NORTH CENTRAL AIRLINES, INC. 


* * * 
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* * * * Ok 


Il. THE BOARD ERRED IN CERTIFICATING NORTH CENTRAL, 
AN UNWILLING CARRIER, TO SERVE ASHLAND, MARSH- 
FIELD, APPLETON AND ROCKFORD. 


A. The Board Does Not Have the Authority to Require a 
Carrier to Provide Service to Cities It Is Not Willing 
to Serve. 


An administrative agency's authority is not plenary. It is limited 


to that power granted in its enabling statute. ICC v. Cincinnati, New 


Orleans and Texas Pacific Railway Company, 167 U.S. 479 (1897); 


Arrow-Hart and Hegeman Electric Company v. FTC, 191 U.S. 587 
(1934). Section 401(h) of the Civil Aeronautics Act under which this 


proceeding was brought gives the Board the 
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the authority to "modify, suspend or revoke" upon its own initiative any 
certificate of public convenience and necessity, in whole or in part. 
Under Sectica 401(h) undoubtedly the modification, suspension or re- 
vocation of a certificate is not conditioned upon the carrier's Willing- 
ness to have its certificate modified. Section 401(h) does not, however, 


give the Board the power to extend or certificate new points on a car- 


rier's system if that carrier is unwilling. Section 401(h) contains no 


express or implied power to "extend" such as is included in the Trans- 
portation Act of 1920, the Communications Act of 1934, the Federal 
Power Act of 1935, the Motor Carrier Act of 1935, and the Natural 
Gas Act of 1938. The only logical conclusion is that Congress intended 
to give the Board no power to "extend" an unwilling carrier to points or 
on routes which it does not choose to serve. The Board has in the past 
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pressed Congress to give it the very power which it now says it has. In 
its Second Annual Report to Congress, dated November 14, 1942, it con- 
ceded that it did not have this power. The Chairman of the Board made 
a similar statement before the House Committee on Interstate and Foreign 
Commerce on February 2, 1943, in connection with hearings on H.R. 
1012. In 1944 an amendment to the Civil Aeronautics Act was proposed 
which would add 180 words to Section 401(h) so as to dispel any doubts 
as to the power of the Board to force extension on an unwilling carrier 
(H.R. 3420, 78th Congress). The amendment was never adopted. The 
fact that the Board has asked to have the power specifically granted 
shows that it does not now have such power. See FTC v. Bunte Bros., 
Inc., 312 U.S. 349, 352 (1941). 

Section 401(d) of the Civil Aeronautics Act requires that an appli- 
cant be fit, willing and able to perform the service it applies for. The 
Board has recognized that additions of new mileages, although in form 


they may be "amendments" under Section 401(h), are, in essence, ex- 


ercises of the general certificating power conferred in Section 401(d) and 
that for this reason the requirements of showing a fitness, willingness, 
and ability is applicable to 401(h) proceedings. Pennsylvania-Central 


Airlines Corporation - Certificate of Public Convenience and Necessity, 


2. CAB 275, 285 (1940); Pan-American Grace Certificate of Public Con- 
venience and Necessity, 2 CAB 301, 314 (1940). North Central has stat- 
ed that it is unwilling to serve Ashland and Marshfield. It is unwilling to 
serve Appleton and Rockford on the routes which the Board has 
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certificated them to North Central. Therefore, there cannot be any find- 
ing of "fitness, willingness and ability" here. 

The Board is attempting, without statutory authority, to arbitrarily 
deprive North Central of an essential property right, the right to deter- 
mine the scope of its activities. This is a confiscation of the property of 
North Central without due process of law. ICC v. Oregon-Washington 
Railway Company, 288 U.S. 14 (1933). 
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B. The Board's Findings That the Public Convenience 
and Necessity Requires Service to Ashland on North 
Central's Segment 1, to Marshfield and Appleton on 
North Central's Segment 10, and to Rockford on North 
Central's Segment 5 Are Not Supported by Ultimate 
Findings, Basic Findings or the peers Evidence 
on the Whole Record. 
1. Ashland 
North Central is unwilling to serve Ashland on its Segment 1. 
We base our reluctance on the sound judgment that Ashland would not pro- 
vide substantial traffic to warrant its certification as a city on North 
Central's system. It is not an industrial or resort city and, consequent- 
ly, not the kind of a city that generates a substantial volume of air pas- 
sengers. In fact, its population is retrogressing. This is an indication 
that it is "withering on the vine. '"' Furthermore, it is located only 40 
miles from Ironwood and can receive air service by North Central 
through the Ironwood airport. Even though Ironwood is a marginal 
city on North Central's system, the population of the Ironwood area is 
approximately twice that of the Ashland area, as shown in Table I below. 
Table I also shows:a forecast of the Ashland passenger s based on the 
traffic generation factor per thousand population at Ironwood. Under 


this forecast, we see that Ashland would generate only 109 passengers 


per month, far less than 150 passengers required by the Board for per- 
manent certification. Certainly this does not warrant individual service. 
The city's estimates of the traffic generation of 307 passengers per 
month is fantastic. Table I shows that the two cities combined have 
never generated more than an average of 206 passengers per month on 

a yearly basis. The Board's basic finding that the 307 figure is attain- 
able is, therefore, unsupported by substantial evidence and cannot sup- 
port the ultimate finding that Ashland service is required. 
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1950 Populations of Ironwood and Ashland 
Including All Towns Within 20 Miles Larger Than 1,000 Population 
Population Distance 
1950 From City 


Ironwood 11, 466 
Hurley, Wisconsin 3, 034 
Bessemer, Michigan 3, 509 
Montreal, Wisconsin 1,439 
Ramsay, Michigan 1, 200 
Wakefield, Michigan 3, 344 


Ironwood Total 23, 992 
Ashland 10, 640 
Washburn, Wisconsin 2,570 
Ashland Total 12, 710 


Boarding Passengers at Ironwood 
Years 1953 Through 1957 


Boarded Passengers 
Per Year Per Month 


1953 1,239 103 
1954 1,574 131 
1955 1,627 136 
1956 1, 853 154 
1957 2,471 206 


5 Year Average 1, 753 146 


Forecast Passengers at Ashland 


23,992 Population at Ironwood 206 Boarding Passengers 
1,000 Population at Ironwood 8.59 Boarding Passengers 
12, 710 Population at Ashland 109 Boarding Passengers 


The Board recognizes that air service is available at the Ironwood 
airport. It makes the finding that this service is undependable although 
Ironwood itself made no such claim. It bases this finding on weather 
conditions and North Central's low performance factor in 1955 of only 
83.5 percent. It makes the bare, unsupported basic finding that Ash- 
land's location and climatic conditions give it 25 percent more flying 
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weather than Ironwood. These basic findings will not support the 
ultimate finding that North Central will have a higher performance 
factor at Ashland than at Ironwood. It is unrealistic to assume that 
cities located at approximately the same latitude, altitude and about 


40 miles apart will have a wide divergence in weather 
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conditions. Furthermore, while North Central's performance factor 
was only 83.49 percent in 1955, it has increased to 90. 48 in 1957 and 
88. 59 in 1958. Ashland passengers would, therefore, receive approx- 
imately the same service and performance at Ironwood as they would 
receive at Ashland. But even if we admit, arguendo, the validity of 
the Board's ultimate finding, it does not support the conclusion that 
service is required at Ashland. Ashland just is not the type of city 
to generate minimum on and off traffic. If the traffic isn't there more 
service won't develop it. Moreover, the performance factor at Iron- 
wood is irrelevant to the question of need for service at Ashland. 
Neither is the alleged benefit to Ironwood relevant. There is no issue 
as to the need for Ironwood service. Obviously the public convenience 
and necessity does not require a highly subsidized carrier to make an 
additional stop to serve substantially the same traffic, particularly 
when the existing stop at Ironwood is only of marginal value. In fact, 
the requirement of a stop at Ashland would only dilute the Ironwood 


traffic and may in the future result in the finding that no service is 


required in the entire area. 

2. Marshfield and Appleton 

Marshfield had a 1940 population of only 10, 359 and a 1950 pop- 
ulation of 12, 394. It is not an industrial or resort city and a population 
increase of only 2,000 in 10 years is not indicative of progressiveness. 
Certainly it can receive adequate service at Wausau, which is only 44 
miles away and at Stevens Point, 35 miles distant. North Central pro- 
vides multi-frequency, four-directional service at both of these cities. 
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Appleton, on the other hand, is an industrial city and does generate 
a good amount of air traffic. Currently it is being served through the 
Oshkosh airport located approximately 20 miles away. North Central 
believes that Appleton can receive adequate service through Oshkosh on 
an east-west basis. North Central did not apply to serve Appleton on 
Segment 10 as certificated by the Board. It did request service of Ap- 
pleton on a north-south basis on its Segment 4 between Minneapolis and 
Green Bay as an alternate point with Oshkosh. We believe that this is 
the only logical way to serve Appleton and that this request should be 
granted. 
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3. Rockford 

North Central is unwilling to serve Rockford on its Madison- 
Chicago segment. Such service would be uneconomical and unneces- 
sary and the finding that it is required is unsupported by substantial 
evidence. It would require even more subsidy to support an already 
subsidized carrier. North Central has estimated in Appendix D the 
cost to the Government which would result from the operation of this 
service. We estimated that our break-even need at a 40 percent load 
factor would be $82, 584, $68, 102 at a 50 percent load factor, $53, 620 
at a 60 percent load factor, and $39, 137 at a 70 percent load factor. 
The Board makes the ultimate finding that North Central should be able 
to provide such service at no additional cost to the Government. This 
finding is not supported by a basic finding. Appendix D shows that there 
would be a great deal of cost to the Government. The conclusion that 
Madison-Chicago-Rockford service is required by the public convenience 
and necessity is, therefore, unsupported and should be reversed. 

The Board implies that it has awarded Rockford to North Central 
to offset the award to Ozark of the Milwaukee-Des Moines segment. 
North Central contends that this is not a fair offset, and the Board has 
made no factual analysis to show that its action is fair. Its findings 
are insufficient. 
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C. The Board Failed to Make Findings on North Central's 
Recommendation That It Be Allowed to Serve Appleton 
as an Intermediate Point on its Segment 4 Instead of an 


Intermediate Point on its Segment 10. 
North Central asserted in its Brief (p. 33) that if the Board should 


find that the public convenience and necessity requires service to Apple- 


ton it should be made an intermediate point on North Central's Segment 


4 between Minneapolis and Green Bay. North Central further recommend- 


ed that authority should be granted it to overfly Green Bay, Oshkosh and 
Manitowoc on service to Chicago. This certification would more adequate- 
ly and easily provide Appleton with the service itis seeking. But the 
Board failed to make any finding on North Central's recommendation. 

The Board's findings were, therefore, insufficient under the standard 

set forth in Lake Central Airlines, Inc. v. CAB, 99 U.S. App. D.C. 


ee 


226, 239 F.2d 46 /:956). 
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IV. THE BOARD ERRED IN CERTIFICATING OZARK TO SERVE 
THE QUAD CITIES-TWIN CITIES SEGMENT 
A. The Board Failed to Make Findings on Important Issues 
Raised by North Central. 
In the Quad Cities-Twin Cities Case, Docket No. 7192 et al., 


Order No. E-11067, the Board granted Ozark a Quad Cities-Twin Cities 
route over the objection of North Central that such authority would pre- 
judice its application in the Seven States Case for a Twin Cities-Chicago 
route via Quad Cities. The Board said in that case, however: 


"North Central's requests for Chicago-Quad Cities 
authorizations are under consideration in the Seven 
States Area Investigation, supra, and would not be 
prejudiced by Ozark's temporary award which, by 
its terms, will not continue beyond 60 days after 
the final decision in that case." (Supplemental Op- 
inion and Order on Reconsideration, Quad Cities- 
Twin Cities Case, Order No. E-11342, dated May 
17, 1957) 
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Despite this pronouncement by the Board, the examiner in this case 
partially based his recommendation of an award to Ozark on the grounds 
that Ozark is presently serving the Quad Cities-Twin Cities route. North 
Central raised this issue before the Board in its Brief to the Board, pp. 2 
and 3. The Board did not make findings on this material issue. Conse- 
quently, its findings are insufficient under the doctrine announced in Lake 


Central Airlines, Inc. v. CAB, supra. Moreover, we think that we were 


’ ‘deprived of a fair hearing in that the certification of Ozark placed an un- 


due burden upon North Central to displace them. Cf. Ashbacker Case, 
supra. The Board also failed to make findings on the material assertion 
of North Central that Chicago would be a better terminal for the Twin 
Cities-Quad Cities route than the Quad Cities. At Chicago, the nation's 
second largest city, the air passenger has available a maximum of con- 
necting service. North Central operates for the most part at the Midway 
Airport in Chicago and would, therefore, insure the maximum develop- 
ment of this connecting traffic from the Quad Cities and cities in that area, 
whereas United, which already has a Quad Cities~-Chicago segment, oper- 
ates primarily at O'Hare Airport in Chicago, Provision of connecting 
service by United would, therefore, require a change of airports. More- 
over, because of the long haul Be cu tenons in United's certificate, all 
passengers on flights serving Cedair: “Rapids and the Quad Citiés must 
change planes at Chicago if they want service to Detroit and other points 


on North Central's Segment 7, and oftentimes a change of carriers is 


required as well (See 
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Restriction No. 7, United Airlines’ Certificate of Public Convenience and 
Necessity). Of the 64 passengers in the September 1956 Survey period 
moving between Cedar Rapids and Detroit, 47 passengers, or 73.4 per- 
cent, changed carriers, and 17 passengers, or 26.6 percent, changed 
planes. Of the 134 passengers moving between the Quad Cities and 
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Detroit, 84 passengers, or 62.7 percent, changed carriers, and 50 
passengers, or 37.3 percent, changed planes. In spite of these facts, 
the Board failed to compare the relative merits of the Chicago and Quad 
Cities terminals. It considered the relative strength of a terminal im- 
portant in the same opinion when it refused to extend the Quad Cities- 
Indianapolis segment to Waterloo on the grounds that Quad Cities isa 
much stronger terminal for the Indianapolis-Danville-Champaign-Urbana- 
Decatur-Springfield-Peoria segment than Waterloo would be (Opinion, 
p. 104). Similarly, :1 the Quad Cities-Twin Cities Case, supra, the 
Board used the finding that the Twin Cities would be a better terminal 
for Ozark than the Quad Cities would be for North Central in det:.rmin- 
ing that the Twin Cities-Quad Cities route should be awarded to Ozark. 
The Board, therefore, has itself recognized the importance of consider - 
ing the relative strength of terminals. Its failure to make findings on 


the strength of Chicago as a terminal here makes its findings insufficient 


and inconsistent. 

The Board also failed to make findings on the contention of North 
Central that a North Central Twin Cities-Quad Cities segment would 
provide substantial benefits to points beyond the Twin Cities on North 
Central's system. A table showing the total off- segment benefits result- 
ing from a North Central certification was included in North Central's 
Brief to the Board (p. 8) and is appended hereto as Appendix E. This 
table shows that North Central would provide not only increased off-seg- 
ment benefits beyond Chicago but also beyond the Twin Cities and that 
such benefits far exceeded off-segment benefits offered by Ozark. More- 
over, a Twin Cities-Quad Cities-Chicago route would draw together the 
North Central system and make it more compact and efficient. It would 
bring to North Central's system 104, 713 additional revenue passenger 
miles for a two week period (see Appendix E). Ozark would not receive 


comparable revenue passenger mile benefits. — 


2/7 If Waterloo off-segment traffic were added, North Central's off- 


~ segment revenue passenger miles would amount to 120, 949. 
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B. The Board's Findings Are Inconsistent. 

The Board relied on the area concept to give Ozark the Des 
Moines-Twin Cities route but refused to consider this concept in con- 
nection with North Central's application for a Twin Cities-Chicago route 
via Quad Cities. Undoubtedly such a route lies within the North Central 
area. As pointed out above, it would give North Central a compact, 

‘well-developed southern component for its system. Such inconsistent 
action by the Board borders on the arbitrary and findings based thereon 
should be set aside. Cf. McKay v. Wahlenmaier, 226 F. 2d 35 (1955). 

In the Quad Cities-Twin Cities Case, supra, the Board based the 
selection of Ozark to operate the Quad Cities-Twin Cities route primari- 
ly on the grounds that Ozark would provide more service to off-segment 
traffic. In this case, however, which involves essentially the same Quad 

Cities-Twin Cities route, the Board failed to give consideration to the 
greater off-segment traffic generated by North Central notwithstanding 
the previous holding by the Board that off-segment traffic would be de- 
cisive. In the Quad Cities-Twin Cities Case, supra, the Board also re- 

‘jected North Central's contention that this segment lies within its area 
of operations. Yet in this case one of the bases of the award to Ozark 
is the area concept. Such arbitrary and unfair action by the Board can- 
not be sustained. The Board found (Opinion, p. 105) that there is no 
need for additional Quad Cities-Chicago service. Yet it certificated 
Ozark to provide more such service on its Segment 15. If there is no 
need for such service, then certainly neither Ozark nor North Central 
should be authorized to provide it. If there is a need, North Central 
should be given comparative consideration with Ozark. The truth of 
the matter is that there is a need for Quad Cities-Chicago non-stop 

service by a carrier in addition to United. The Board originally certi- 
ficated Braniff to provide such service. In this case, the Board sub- 


stitutes Ozark for Braniff without giving comparative consideration to 
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North Central's proposals for a Chicago-Quad Cities-Twin Cities route. 


Moreover, the Board failed to give reasons as to why it did not extend 
Ozark's Segment 7 to Kansas City via Burlington, Kirksville and St. 
Joseph, thereby granting a Chicago-Kansas City route. By this non- 
stop certificaticn the Board recognized that there is a need for addition- 
al Quad Cities-Chicago service. 
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V. THE BOARD ERRED IN CERTIFICATING OZARK OVER THE 
DES MOINES-TWIN CITIES SEGMENT 


The principal basis for the Board's conclusion that the public con- 
venience and necessity require service by Ozark over the Des Moines- 
Twin Cities route is stated on page 115 of the Board's Opinion, as follows: 


"Ozark's main advantage, as we see it, rests on the 
excellent integration of this segment with other Ozark 
operations in this area. Ozark already operates at 
Des Moines, Fort Dodge and Mason City, providing 
service to these cities in an east-west direction over 
the Chicago-Sioux City and Des Moines-Peoria routes. 
In addition, Ozark is being awarded in this proceeding 
a new Des Moines-Chicago route via Iowa City and 
Clinton as well as a Quad Cities-Twin Cities route via 
Rochester, Waterloo and Cedar Rapids. A combina- 
tion of the north-south and east-west routes having 
common points will permit various scheduling advan- 
tages for Ozark and considerable single carrier serv- 
ice benefits to the passengers moving over these routes. 
As a result of other awards to Ozark herein, Ozark will 
have stations at five of the six points on the Des Moines- 
Twin Cities route, as compared to one for North Central 
(Twin Cities). The importance of all these factors con- 
vinces us that Ozark is the logical carrier to operate 
the Des Moines-Twin Cities segment. " 


This is nothing more than a utilization of the area concept to determine 
which carrier should be selected to serve a given route. The area con- 
cept is not valid here. Itis impossible to tell whether this route is in 
the North Central or Ozark area of operations. One-half of it lies with- 
in Wisconsin, a North Central state. The other half lies in Iowa which 
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is predominantly an Ozark state. The principal trade center for the 
route is the Twin Cities, which lies in the North Central area and is 
North Central's home base. Table IL shows that the number of passen- 

| gers between the Iowa cities and Twin Cities, North Central's head- 
quarters and principal base, is almost twice the number between Iowa 

cities and St. Louis, Ozark's headquarters and principal base. If the 
area concept is to be used here, North Central rather than Ozark should 
be certificated. The ultimate finding that this route is in the Ozark area 
is, therefore, not supported by basic findings or substantial evidence. 
Neither does it support the certification of Ozark. 


[ 15620] 
TABLE il 


Number of Passengers Greater to Minneapolis 
Ratio 
City Minneapolis St. Louis Number St. Louis-1l 


Burlington 1 2 0.50 
Cedar Rapids 35 32 1.09 
Clinton 12 6.00 
Des Moines 661 1.29 
Dubuque 4 0.44 
Fort Dodge 41 1.71 
Iowa City 4 1.00 
Mason City 29 1.45 
Omaha 866 2.62 
Ottumwa 7 1.40 
Quad Cities 64 0.24 
Sioux City 220 5.24 
Waterloo 219 46 4.76 


Totals 2, 163 1,291 1.68 


VI. THE BOARD ERRED IN FINDING THAT THE PUBLIC 
CONVENIE!ICE AND NECESSITY REQUIRE THE CERTI- 
FICATION OF OZARK BETWEEN DES MOINES AND 
MILWAUKEE 


A. The Board's Conclusion Is Not Supported by Ultimate 
Findings of Fact, Basic Findings of Fact or Substantial 
Evidence. 


North Central applied for substantially the same route granted 
to Ozark on this segment but requested an extension of the segment from 


i 


5 i 5. eS 
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Des Moines to Omaha. We submit that this would tie together the im- 
portant North Central cities of Omaha and Milwaukee, and is a logical 
composition for this route. The Board found that the Omaha-Des Moines 
segment would not justify the additional subsidy needed to support it. 
This basic finding is not supported by substantial evidence and, there- 
fore, does not lead rationally to the ultimate finding that no Des Moines- 
Omaha service is required. North Central showed that it would operate 
the entire Omaha-Milwaukee route at a profit of $69, 500 (NOR~10). In 
any case, North Central's system cost is less than that of Ozark. There- 
fore, the Board increased the subsidy requirements of this route by 
awarding it to Ozark. Appendix F shows that the increased subsidy re- 
quired by Ozark will more than offset the cost to the Government of the 
Omaha-Des Moines segment if the entire route is awarded to North 
Central. In Appendix F the operation by North Central between Madison 
and Omaha and by Ozark between Milwaukee and Des Moines, segments 
of approximately the same length, are compared. Ozark would need 
$115, 940 more than North Central to operate this segment. 


[ 15621] 

Furthermore, the certification of Ozark would be contrary to the 
avowed Board principle of avoiding duplication of local service routes. 
Ozark would duplicate North Central's Madison-Milwaukee segment, 
thereby causing serious diversion from North Central. This would un- 
doubtedly increase North Central's subsidy. Obviously the cost to the 
Government would go up if the Board reaffirms its certification of Ozark. 

B. The Board's Findings Are Inconsistent. 

The finding that there is no need for Omaha-Des Moines dup- 
lication of service is inconsistent with the finding that North Central's 
Madison-Milwaukee segment should be duplicated. Appendix G compares 
the local traffic by number of carriers between the Madison-Milwaukee, 


Des Moines-Omaha and Moline-Chicago segments. The Board has in 
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this case certificated an additional carrier on the Madison-Milwaukee 
segment and additional service by Ozark on the Chicago-Moline segment. 
It did this in spite of the fact that on the Madison-Milwaukee segment 
there were only 945 passengers per carrier and on the Moline-Chicago 
segment 17, 402 passengers per carrier. How then can the Board find 


that there is no need for service on the Omaha-Des Moines segment 


which generates 15, 851 passengers per carrier? The Board's incon- 
sistency is further pointed up by the fact that it certificated competitive 
service on the Minot-Bismarck segment in this case. Moreover, if 

there is no need for additional Omaha-East service, as found by the Board, 
why was Ozark certificated to provide such service on its Segment 8? 

Such inconsistent action without sufficient reason is arbitrary. See 


Secretary of Agriculture v. U.S., supra. 


VI. THE BOARD DEPRIVED NORTH CENTRAL OF A FULL AND 
FAIR HEARING WHEN IT PERMITTED ITS CHIEF OF THE 
BUREAU OF AIR OPERATIONS TO BE PRESENT DURING 
ITS CONSIDERATION OF THIS CASE. 


Oa information and belief North Central states that the Chief of the 
Board's Bureau of Air Operations was present in an advisory capacity at 
the time the Board considered this case and reached its decision. The 
Bureau of Air Operations is represented in economic proceedings by one 
of its Bureau Counsel. It participates as a party for the purpose of pro - 
tecting the public interest. Its presence at the time the Board reaches 
its decision to the exclusion of all other parties is contrary to the prin- 
ciples of fair play and 
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justice and deprives the other parties of a full and fair hearing. The 
Supreme Court in Morgan et al. v. United States etal., 304 U.S. 1 
(1938) said: 


"Congress, in requiring a ‘full hearing’ had regard 
to judicial standards, not in any technical sense, 
but with respect to those fundamental requirements 
of fairness which are of the essence of due process 
in a proceeding of a judicial nature. " 


oe OG Oe Coie 
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In the Morgan Case, supra, essentially the same situation existed as 


exists here. The Secretary of Agriculture conferred ex parte with mem- 
bers of his advisory staff who had actively participated ih the proceeding 
below. The Court reversed on the grounds that these ex parte conferences 
deprived the injured party of a full and fair hearing. Neither the Bureau 
nor its attorney who has participated in a hearing on behalf of the Bureau 
should be permitted to take part in the decision on that case (See Trans- 
World Airlines, Inc. v. CAB, 254 F. 2d 90 (158)). The Board also has 
denounced such ex parte participation. In its Economic Regulations, Sec- 
tion 300. 2, it said: : 


"§300. 2 Hearing Cases; Improper Influence. It is 
essential in cases to be determined after notice and 
hearing and upon a record that the Board's judicial 
character be recognized and protected. In such cases: 


* * * 


'(b) It is likewise improper that there be any private 
communication on the merits of the case to a member 
of the Board or to the examiner in the case by any 
members of the Board's staff who participate in the 
hearing as witnesses or as counsel." | 
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UNITED STATES OF AMERICA _Issued Dursuant to 
CIVIL AERONAUTICS BOARD _— Order No. E-13514 
WASHINGTON, D.C. | 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


FOR LOCAL OR FEEDER SERVICE 
(as amended) 


for Route No. 86 


NORTH CENTRAL AIRLINES, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1958, and the orders, 


rules and regulations issued thereunder, to engage in air transportation 


with respect to persons, property and mail, as follows: 


1. 


Between the terminal point Chicago, Il., the intermediate 
points Milwaukee, Green Bay, Madison, Wisconsin Rapids- 
Stevens Point and Wausau, Wis., and (a) beyond Wausau, Wis. , 
the intermediate point Eau Claire, Wis. , and the terminal 
point Minneapolis-St. Paul, Minn., and (b) beyond Wausau, 
Wis. , the intermediate points Rhinelander, and Land O'Lakes, 
Wis. , Ironwood, Mich., Ashland, Wis. , and the terminal point 
Duluth, Minn. -Superior, Wis. ; | 


Between the terminal point Milwaukee, Wis. , the intermediate 
points Oshkosh, Manitowoc and Green Bay, Wis. , Marinette, 
Wis. -Menominee, Mich., and Escanaba, Iron Mountain and 
Marquette, Mich., and the terminal point Hancock-Houghton, 
Mich. ; ; 

Between the terminal point Minneapolis-St. Paul, Minn., the 
intermediate points Duluth, Minn. -Superior, Wis., Chisholm- 


Hibbing, Minn. , and the terminal point International Falls, 


Minn. ; 
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Between the terminal point Green Bay, Wis., the intermediate 
points Wisconsin Rapids-Stevens Point, Wausau, and Eau Claire, 


Wis. , and the terminal point Minneapolis-St. Paul, Minn. ; 


Between the terminal point Chicago, Ill., the intermediate 
points Rockford, Ill., Beloit-Janesville, Madison, La Crosse, 
and Eau Claire, Wis., and the terminal point Minneapolis-St. 


Paul, Minn. ; 
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Between the terminal point Detroit, Mich., the intermediate 
points Lansing and Grand Rapids, Mich., Green Bay, Wis., 
Marinette, Wis. -Menominee, Mich., Escanaba, Iron Moun- 
tain and Marquette, Mich., dnd tue terminal point Hancock- 
Houghton, Mich. ; 


Between the terminal point Chicago, Ill., the intermediate 
points South Bend, Ind., Kalamazoo, Battle Creek, Jackson 
and Ann Arbor, Mich., and the terminal point Detroit, Mich. ; 


Between the terminal point Minot, N. Dak., the intermediate 
points Devils Lake and Grand Forks, N. Dak., Bemidji and 
Brainerd, Minn., and the terminal point Minneapolis-St. Paul, 


Minn. ; 


Between the terminal point Duluth, Minn. -Superior, Wis., 
the intermediate points Ironwood, Hancock-Houghton and Mar- 
quette, Mich., and the terminal point Sault Sainte Marie, Mich. ; 


Between the terminal point Minneapolis-St. Paul, Minn., the 
intermediate points Eau Claire, Marshfield and Appleton, Wis. , 
and the terminal point Milwaukee, Wis. ; 
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11. Between the terminal point Omaha, Nebr., the intermediate 
points Norfolk, Nebr., Sioux City, Iowa, Yankton and Sioux 
Falls, S. Dak., and (a) beyond Sioux Falls, S. Dak., the 
intermediate points Mitchell and Huron, S. Dak. , and (i) 
beyond Huron, S. Dak., the intermediate points Aberdeen, 
S. Dak., and Bismarck-Mandan, N. Dak., and the terminal 
point Minot, N. Dak., and (ii) beyond Huron, S. Dak., the 
alternate intermediate points Watertown and Brookings, 
S. Dak., and the terminal point Minneapolis-St. Paul, Minn. , 
and (b) beyond Sioux Falls, S. Dak., the intermediate points 
Brookings and Watertown, S. Dak., and Fargo, N. Dak., and 
the terminal point Grand Forks, N. Dak.; 


. Between the terminal point Sioux Falls, S. Dak. , the inter- 
mediate points Worthington, Fairmont and Mankato, Minn. , 
and the terminal point Minneapolis-St. Paul, Minn. ; 


. Between the terminal point Rapid City, S. Dak. , the inter- 
mediate points Spearfish, Pierre, Mobridge, Aberdeen, 
S. Dak., the alternate intermediate points Watertown and 
Brookings, S. Dak., and the terminal point Minneapolis- 


St. Paul, Minn. | 


The service herein authorized is subject to the following terms, 


conditions and limitations: 
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(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may 
be authorized by the Board; and may begin or terminate, or be- 
gin and terminate, trips at points short of terminal points. 


(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to 


[ 15814] 
264 
serve such point prior to the effective date of this certificate. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the serv- 
ice hereinabove expressly prescribed, regularly serve a point 


named herein through any airport convenient thereto. 


(3) On each trip operated by the holder over all or part of one of 
the thirteen numbered route segments in this certificate, the hold- 
er shall stop at each point named between the point of origin and 
point of termination of such trip on such segment, except a point 
or points with respect to which (a) the Board, pursuant to such 
procedure as the Board may from time to time prescribe, may 

by order relieve the holder from the requirements of such condi- 
tion, (b) the holder is authorized by the Board to suspend service, 
(c) the holder is unable to'render service on such trip because of 
adverse weather conditions or other conditions which the holder 
could not reasonably have been expected to foresee or control, or 
(d) the holder has scheduled at least two round trips a day, in 
which case he may omit such point or points on any additional trip 
scheduled over all or part of such segment, subject to the restric- 
tions set forth in paragraphs (4) through (14) below. 


(4) On each trip scheduled between Minneapolis-St. Paul, Minn. , 
on the one hand, and Madison, Wis., and Milwaukee, Wis., on 
the other, the holder shall schedule service to a minimum of two 
intermediate points between such points. 


(5) On each trip scheduled between Minneapolis-St. Paul, Minn. , 
and Chicago, Ill., the holder shall schedule service to a minimum 
of four intermediate points between such points. 


(6) On each trip scheduled between Duluth, Minn. -Superior, Wis. , 
and Chicago, Ill., the holder shall schedule service to a minimum 


of four intermediate points between such points, except that the 


[ 15815] 
265 
holder may schedule trips between Duluth, Minn. -Superior, Wis. , 
and Chicago, Ill., (a) nonstop, (b) with a single stop at Madison, 
Wis. , and (c) with stops at Milwaukee and Green Bay, Wis. 


(7) Except as provided in paragraph (6) above, the holder shall 


schedule service to a minimum of two intermediate points on each 
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trip scheduled between Duluth, Minn. -Superior, Wis. , and 
Madison, Wis. 


(8) Except as provided in paragraph (6) above, the holder shall 
schedule service to a minimum of one intermediate point on each 


trip scheduled between Madison, Wis., and Chicago, Ill. 


(9) On each trip scheduled between Chicago, Ill. and Detroit, 
Mich. , or between Chicago, Ill., and Ann Arbor, Mich., the 
holder shall schedule service to a minimum of one intermediate 


point between such points. 


(10) Green Bay, Wis., shall be served on segment 1 only in those 
instances where the holder schedules two stop flights between 


Duluth, Minn. -Superior, Wis., and Chicago, Ill, via Milwaukee 


and Green Bay, Wis. 


(11) The authorization to serve Land O'Lakes, Wis., on segment 
1 shall be effective only between June 1 and September 30 (both 


dates inclusive) of each year. 


(12) On each trip scheduled between Omaha, Nebr. , and Minneapolis- 
St. Paul, Minn., the holder shall schedule service to a minimum 
of one intermediate point between such points. ! 


(13) On each trip scheduled between Sioux Falls, S. Dak., and 
Minneapolis-St. Paul, Minn., the holder shall schedule service 
to a minimum of one intermediate point between such points. 
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(14) On each trip scheduled between Rapid City, S. Dak. , and 
Minneapolis-St. Paul, Minn., the holder shall schedule service 
to a minimum of one intermediate point between such points, ex- 
cept that where the holder serves Pierre, S. Dak., as an inter- 
mediate point on such trip, the holder shall schedule service to 


a minimum of two intermediate points. 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditions and limitations re- 
quired by the public interest as may from time to time be prescribed by 
the Board. 

The services authorized by this certificate were originally estab- 
lished pursuant to a determination of policy by the Civil Aeronautics 
Board that in the discharge of its obligation to encourage and develop 
air transportation under the Civil Aeronautics Act, as amended, it is 
in the public interest to establish certain air carriers who will be pri- 
marily engaged in short-haul air transportation as distinguished from 
the service rendered by trunkline air carriers. In accepting this certi- 
ficate the holder acknowledges and agrees that the primary purpose of 


this certificate is to authorize and 
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require it to offer short-haul, local or feeder, air transportation 
service of the character described above. 
This certificate shall be effective on February 16, 1959. 


The authorization to serve Ironwood, Mich., on segment 1, and 


Bemidji and Brainerd, Minn., shall expire on January 24, 1959. ay 
The authorization to serve segment 9 shall expire on November 26, 
1960. “The authorization to serve Ashland, Wis., on segment 1, Rock- 
ford, Ill., on segment 5, and to serve segment 13 shall expire five 
years after the effective date of this certificate. 
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IN WITNESS WHEREOF, the Civil Aeronautics Board has caused 
this certificate to be executed by its Chairman, and the seal of the Board 
to be affixed hereto, attested by the Secretary of the Board, on the 13th 
day of February, 1959. 
/s/ James R. Durfee | 


Chairman 
[ SEAL] 


ATTEST 
/s/ Mabel McCart 
Acting Secretary 


17 The holder has filed an application in Docket No. 9848 for renewal 
of its authority to serve Ironwood, Mich., and Bemidji and Brainerd, 
Minn. 
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* * * Order No. E-13787 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 24th day of April, 1959 
Served April 24, 1959 


SECOND SUPPLEMENTAL OPINION AND ORDER ON RECONSIDERATION 
BY THE BOARD: 

Petitions for reconsideration of our opinion and order in the above- 
entitled proceeding (Order No. E-13254, dated December 8, 1958), as 
well as answers thereto, have been filed by various parties. i Upon 
consideration of the matters set forth in the foregoing petitions and 
answers in the light of the record, we find that, except as to matters 


deferred herein, 2/ the petitions should be denied. 


1. North Central has challenged our legal authority to require it 
to serve Ashland, Marshfield, and Appleton, Wisconsin, and Rockford, 
Illinois. 3 : 
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a/ See Order No. E-13514, dated February 13, 1959, for a list of the 
parties filing petitions for reconsideration, as well as those who filed 
answers in support of or in opposition to such petitions. 

2/ See p. 12, infra. 

3/ We have considered the contentions advanced by North Central with 
respect to its "unwillingness" to serve Rockford on the route we authorized 
herein. We do not, however, find that these contentions require any change 
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North Central argues that section 401(g) of the act 4/ does not include the 
power to compel extension to provide service to new points on a carrier's 
system unless the carrier is "willing" within the meaning of section 401(d) 
of the Act. 
We have previously discussed the scope of our statutory power with 
respect to extending the routes and services of an "unwilling" carrier. 


The Board in the Panagra Terminal Investigation, 5/ in disposing of con- 


tentions similar to those advanced by North Central, determined that 
under section 401(g) it has authority, acting upon its own initiative or 
upon the petition of a third person, to compel a carrier on grounds of 


public convenience and 


3/ (footnote continued) in our original conclusion on this score. The re- 
cord amply demonstrates-that Rockford: needs and can support competitive 
service and that North Central can reasonably provide such service. 

While North Central, in support of its claim of "unwillingness", attempts 
to show that its service to Rockford on the routing we authorized would 
entail substantial subsidy, North Central has not properly supported such 
assertion. Since North Central operates nine daily round trips between 
Madison and Chicago, we see no reason why some of these flights cannot 
be diverted via Rockford, thus eliminating any need for basing the cost 

of Rockford service on an additional Madison-Rockford-Chicago flight. 
Moreover, as indicated by North Central in its proposals herein, its serv- 
ice to Rockford could be integrated in any number of ways with its present 
operations so as to provide substantial benefits for Rockford passengers 
and at the same time result in a more profitable service, than now estimat- 
ed by North Central. 

4/ Section 401(g) of the Act provides in pertinent part: 'The Board 
upon petition or complaint.or upon its own initiative, after notice and 
hearings, may alter, amend, modify, or suspend any such certificate, 
in whole or in part, if the public convenience and necessity so require 
* ek *K TT 


5/ 4. C.A.B. 670 (1944). 
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necessity to extend its route to points not previously served, provided 

the extension does not result in a basic transformation in the carrier's 
system. The addition of these cities to North Central's route No. 86, in 
the immediate area served by the carrier, cannot by any reasonable cri- 
teria be fairly described as one which will substantially change the char- 
acter of the carrier's system. Clearly our action herein with respect to 
these cities is within our statutory power. S, : 


Nor are we impressed with North Central's argument that our award 


to it of segment 10 (Twin Cities-Eau Claire-Marshfield-Appleton-Milwau- 
kee) is not supported by sufficient findings because of the failure to make 
any finding on North Central's recommended method for serving Appleton. 
While North Central in its exceptions and in its brief to the Board suggest- 
ed that if Appleton were certificated as an intermediate point on its pres- 
ent Green Bay-Twin Cities segment 4 and if the carrier were then 
authorized to overfly Green Bay, Oshkosh, and Manitowac on service 

to Chicago, Appleton would be ! 


6/ See Service to Fairmont and Fort Dodge Case, Order No. E-9198, 
dated May 11, 1955; Braniff Route Extension Investigation, Order No. 
E-10425, dated June 29, 1956. Cf. Western Air Lines v. C.A.B., 198 
F. 2d 933 (C.A.9, 1952). Cert. den. 344 U.S. 875; United Air Lines v. 
C.A.B., 198 F. 2d 100 (C.A. 7, 1952); Intra-Alaska Case, Order No. 
B-13376, issued January 14, 1959. 

North Central also claims that our order attempts to exercise un- 
authorized authority by arbitrarily depriving North Central of an essential 
property right - the right to determine the scope of its activities - "with- 
out due process." In our opinion, this contention is without merit. Sec- 
tion 401(i) of the Act provides that no certificate shall confer any property 
right in the certificate holder. Furthermore, we think it is clear that 
North Central as well as other holders of certificates of public convenience 
and necessity acquire whatever rights they may possess subject to the 
Board's power to alter, amend, modify, or suspend such certificates un- 
der section 401(g) of the Act. (See United Air Lines v. C.A.B., 198 F. 
2d 100 (C.A.7, 1952)). ! 
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more adequately and easily served, no evidence had been submitted to 
support this proposal. Nor did North Central, in its brief, point to any 


supporting data to substantiate its bare assertion that such a routing would 
be superior for meeting Appleton's air transportation needs than the route 
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recommended by the Examiner and supported on the record by the State 
of Wisconsin and the cities of Marshfield and Appleton. Nor did North 
Central make any showing that its proposal to overfly Green Bay, Oshkosh, 
and Manitowac on Appleton-Chicago flights would not inconvenience the 
air users at those cities or unnecessarily curtail the schedules presently 
provided those cities to the disadvantage of the traveling public. In its 
petition for reconsideration, North Central still has not presented any 
showing, other than the unsupported conclusion previously advanced, as 
to why Appleton should be certificated on segment 4 rather than on seg- 
ment#0 as authorized herein. We are not required in reaching our de- 
cision or making our findings to speculate on what arguments or record 
data a carrier could conceivably use to support a particular proposal. 

It is true that Appleton could conceivably have the same convenient 
single-plane service available to Chicago if North Central's recommenda- 
tion were adopted. On the other hand, its service to Minneapolis would 
be less convenient and more circuitous, since inclusion on segment 4 
would mean four intermediate stops between Appleton and the Twin Cities 
as compared with the two-stop service to the Twin Cities available on 
the new segment authorized herein. Moreover, North Central's proposal 
fails to include any plan for providing Marshfield with the new air service 
found required by the public convenience and necessity. North Central 
has advanced no sound reason why we should not reaffirm our original 
conclusion that in order to provide both Marshfield and Appleton with 
the air service they need with the least circuity, 
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a Minneapolis-Milwaukee route via Eau Claire, Marshfield, and Apple- 


ton is required by the public convenience and necessity. Z 

2. Reargued at length is North Central's contention that the Quad 
Cities-Twin Cities route should be extended to Chicago and that North 
Central rather than Ozark should be selected to operate such a route. 
North Central asserts that we failed to make findings on important 
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matters raised in its brief, such as its assertion that Chicago would be 
a better terminal for the Twin Cities-Quad Cities route than the Quad 
Cities, that a North Central Twin Cities-Quad Cities segment would pro- 
vide substantial benefits to points beyond the Twin Cities on North Cen- 
tral's system, and that the Examiner predicated his selection of Ozark 
partially on the fact that Ozark was presently serving the route, thereby 
prejudicing North Central's application. 

In making these arguments, North Central apparently has mis- 
interpreted or ignored portions of our original decision. | We expressly 
considered and rejected North Central's contention that the Twin Cities- 
Quad Cities route should be converted into a Twin Cities-Chicago route 
via the Quad Cities and operated by North Central. The fact that Ozark 
was operating the route on an interim basis did not influence our award 
to Ozark. We found that greater benefits for the traveling public would 
be achieved if the Twin Cities-Quad Cities route were oriented to St. 
Louis and operated by Ozark. We noted that no 3 


7/ North Central claims that it has been deprived of a fair hearing 
because of alleged ex parte conferences. The carrier alleges on infor - 
mation and belief that the Director of the Board's Bureau of Air Opera- 
tions was present in an advisory capacity at the time we considered this 
case and reached our decision. However, the facts are squarely to the 
contrary, and our minutes, which were available to North Central for 
inspection, so demonstrate. We think it was incumbent on North Central 
to at least have inspected these minutes in order to verify the accuracy 
of its allegation before making such an unfounded accusation. 
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significant new service benefits would accrue to the local passengers 


moving between the on-segment cities and Chicago from North Central's 
service in view of the multi-schedule, single-plane service presently 
available in these markets. On the other hand, Ozark's proposal would 
provide substantial benefits for the intermediate cities by making avail- 
able first single-plane service in the Peoria, Springfield, and St. Louis 
markets, as well as providing single-plane service between Minneapolis, 
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on the one hand, and Peoria and Springfield, on the other hand. 

It is true that if the segment were routed to Chicago, the cities on 
the segment would have available a maximum of connecting service. But 
the benefits accruing to the traveling public from the provision of a great- 
er variety and more frequent connecting flights is by no means comparable 
to the passenger benefits inherent in the award of first single-plane serv- 
ice. Nor can it be overlooked that the cities on the Twin Cities-Quad Cities 
segment are already receiving multi-schedule, single-plane service to Chi- 
cago for the accommodation of the connecting traffic. 8 

Contrary to its assertion, the benefits which North Central contend- 
ed would accrue to points on its system beyond the Twin Cities if it were 
selected to operate the Twin Cities-Quad Cities segment were considered 
by 

8/ We find little basis for North Central's claim that it would offer 
greater benefits to the Cedar Rapids and Quad Cities traffic connecting 
at Chicago than is provided by United because the latter's service pri- 
marily in and out of O'Hare Field involves a change of airports for this 
traffic. As United points out in its answer, the Official Airline Guide 
for January 1959 shows that 12 out of 14 of United's Moline-Chicago and 


9 out of its 11 Cedar Rapids-Chicago flights are operated in and out of 
Midway Airport. 
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us in reaching our decision. 9/ But the volume of such beyond-segment 
traffic relied on by North Central failed to offset the much larger volume 
of beyond-segment passengers to which Ozark would provide single-plane 


service. The record clearly supports our conclusion in this respect. 10/ 


Even with the inclusion of Detroit, Kalamazoo, and South Bend, cities to 
which North Central proposes single-plane service for the benefit of the 
on-segment travelers moving beyond Chicago, North Central's own figures 
on which it relies in its petition for reconsideration, confirm our original 
conclusion that Ozark will offer one-plane service to more beyond passen- 
gers than North Central. 
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Even assuming that all of the off-segment traffic included in Ap- 
pendix E attached to North Central's petition would be benefited by North 
Central's proposed Twin Cities-Quad Cities-Chicago service as it claims, 
these figures show that, based on the O&D survey period for September 
1957, a total of 390 beyond-segment passengers would be benefited by 
Ozark's service as compared to a total of only 309 passengers for North 
Central. Moreover, in our opinion, North Central could not rightfully 
claim service benefits for a majority of these passengers, for out of the 


309 North Central prospective passengers, 


97 As we have stated many times we have consistently taken the 
position that we need not pass seriatim upon each requested finding 
of fact or law. See Southwest-Northeast Service Case, Supplemental 
Opinion on Reconsideration, Order No. E-9915, dated January 16, 1956; 
Service to Phoenix Case, Supplemental Opinion on Reconsideration, 
Order No. £-12039, dated December 20, 1957. 

10/ According to North Central's Appendix E attached to its petition, 
the O&D survey for September 1957 shows that only 53 passengers be- 
yond the Twin Cities would be benefited by North Central's Twin Cities- 
Quad Cities service as against 336 beyond-segment single-plane passen- 
gers for Ozark during the same period. 
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224 passengers moved between cities on the Twin Cities-Quad Cities 


route and Detroit. We think it is exceedingly doubtful that many pas- 
sengers from Rochester, Cedar Rapids, and Moline would choose 
North Central's DC-3 service for a trip of around 400 miles through 
Chicago to Detroit with a proposed stop at South Bend, in preference 
to the many nonstop flights between Chicago and Detroit operated with 
faster and more comfortable pressurized four-engine equipment and a 
wide selection of schedules. +4: 3 

One other matter with respect to the Quad Cities-Twin Cities 
award requires brief comment. North Central also claims that our 
denial of its request for a Twin Cities-Chicago route via the Quad 
Cities is inconsistent with our decision with respect to the Des Moines- 


Twin Cities route and the Kansas City-Chicago route awarded to Ozark. 
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In support of the first claim, North Central contends that the area con- 
cept on which we relied in selecting Ozark for the Des Moines-Twin 
Cities route applies equally to the Twin Cities~Chicago route via the 
Quad Cities, which according to North Central, undoubtedly lies with- 
in North Central's area. The short answer to this argument, as refer- 
ence to our original opinion clearly shows, is that we did not rely on 
any "area concept" in selecting Ozark to operate the Des Moines-Twin 
Cities route. The basis for our award of that route to Ozark is adequate- 
ly stated in our original opinion (p. 115) and we see no necessity of 
repeating those reasons here. 


11/7 Ozark points out in its answer that at the time of the hearing 


in this case, there were 71 nonstop flights daily between Chicago and 
Detroit, and as the record shows, North Central has carried little 
beyond traffic through Chicago to or from Detroit. 
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With respect to the claimed inconsistency concerning the Kansas 
City-Chicago route, North Central argues that we granted the Kansas 
City-Chicago route to Ozark to provide increased service between the 
Quad Cities and Chicago when, on the other hand, we denied North Cen- 
tral's request for a Twin Cities-Quad Cities-Chicago route because we 
found no need for Quad Cities~Chicago service. However, the record 
does not support these assertions. North Central overlooks our findings 
as to the need for air service between the intermediate cities, (St. 
Joseph, Kirksville, Cedar Rapids and Ottumwa) on the Kansas City- 
Chicago route and between those cities and the terminal cities of Kan- 
‘sas City and Chicago. Since Braniff's service between the Quad Cities 
and Kansas City and between the Quad Cities and Chicago was being re- 
placed, and Ozark was already authorized to serve between the Quad 
Cities and Chicago and was the logical carrier to provide the needed 
service between Quad Cities and Kansas City, Ozark's service in these 
markets was substituted for that of Braniff's. As can be seen, the Kan- 


sas City-Chicago award was not predicated on the need for increased 
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Quad Cities-Chicago service as claimed by North Central, but on the 
over-all service benefits to be derived from the authorization of a 
Kansas City-Chicago route. As we have heretofore explained, in the 
case of North Central's proposed Twin Cities-Chicago route via the 
Quad Cities, we found no comparable benefits. | 
3. North Central contends that it was improperly denied compara- 
tive consideration as an applicant for the Omaha-Kansas City route. How~ 
ever, the record shows that North Central did not except to the Examiner‘s 
selection of Ozark for the Omaha~Kansas City route and clearly indicated 
by its exceptions that it was prosecuting its north-south Dakota service 
proposal | 
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only to Omaha and not Kansas City as a southern terminal. 12/ Thus, 
under Rule 30 of our Rules of Practice, 13/ not having made its case 

on this issue before the Board, we were no longer required to consider 
North Central as an applicant for the Omaha-Lincoln-Beatrice-St. 
Joseph-Kansas City route we awarded herein. Having waived its right 
to consideration for this route at the time of our original decision, North 
Central certainly cannot now, in view of the opposition voiced by other 
parties, raise objections to our choice of carrier to operate the Omaha- 
Kansas City route. 

4. Ozark urges that it and not Frontier should have been selected 
to operate the Omaha-Kansas City route. In attacking our selection of 
Frontier, Ozark has advanced various assertions in an attempt to show 
the greater public benefits which it alleges would result if it operated 
this route rather than Frontier. On this issue Ozark has not advanced 
any basically new arguments in favor of its selection which were not 
previously considered by us in reaching our original decision. Only one 
of Ozark's contentions requires additional comment. While Ozark con- 


tends that it can provide the Omaha-Kansas City service at less cost to 


the Government than 
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12/7 See Exception No. 12 of North Central's exceptions to the Examin- 
er's Initial Decision wherein the carrier stated that the Examiner erred 
in making Sioux Falls and not Omaha the southern terminal for the Dakota- 
Twin Cities route. 

13/ Rule 30 of the Board's Rules of Practice provides in pertinent 
part: "Any objection to a ruling, finding, or conclusion which is not ex- 
cepted to shall be deemed to have been waived, and the Board need not 
consider such objections if raised at a later time." While North Central 
mentioned briefly in its brief to the Board that its Dakota routes should 
be extended beyond Omaha to Kansas City, it did not refer to any proposal 
to serve intermediate points between Omaha and Kansas City. Nor did 
North Central at oral argument present any argument to the Board either 
with respect to the issue of its selection for the operation of an Omaha- 
Kansas City segment, or the extension of its Dakota routes to Kansas City. 
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can Frontier, we are not convinced on this score. Ozark argues that 
its break-even need for this route would be only $68, 000 compared to 
our estimate of $89,000 for Frontier. But it should be noted that Ozark's 
predicted break-even need is based on the estimate which it originally 
submitted in this proceeding (OZA-Exh. 6) with an adjustment for in- 
creased revenues accruing from Lincoln. Ozark has failed to take into 
account the increase in operating expenses it has experienced since the 
submission of its exhibits in this case. In estimating Frontier's break-- 
even need for this route, we added . 04¢ a mile to Frontier's expenses 
to allow for per mile cost increases experienced by it between the year 
ended 3/31/56 and the year ended 6/30/58. The per-mile cost increase 
experienced by Ozark during the same period was much greater - about 


12¢ per mile. Thus, it would appear that Ozark's forecast of a break- 
even need of only $68, 000 for the Omaha-Kansas City route is substantial- 
ly underestimated. In any event, even if we assume that Ozark could 


provide the service at less cost than Frontier, we do not find that this 

factor would be sufficient to offset the advantages in Frontier's favor. 
5. Northwest has requested that we impose a restriction on North 

Central's new Minot-Twin Cities route which would require the carrier 
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to make at least one intermediate stop between Grand Forks and the Twin 
Cities on all Minot-Twin Cities flights which also serve Grand Forks. 14/ 
Northwest declares that unless such a restriction is imposed, North Cen- 
tral's service could be competitive with Northwest's between Grand Forks 
and the Twin Cities, and that the type of restriction it requests would con- 
form with the two-stop restrictions between competitive terminals impos- 


ed by us on several of the 


147 Prior to the extension of North Central's segment 8 in this pro- 
ceeding, the terminals of this segment were Grand Forks and the Twin 
Cities. Under its certificate authority, North Central was authorized 
to operate non-stop between Grand Forks and the Twin Cities, provided 
at least two daily round trips had been scheduled to each intermediate 
point on the segment. 
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routes awarded in this area. 


We do not believe the reasons advanced by Northwest warrant the 


imposition of special restrictions on North Central's Minot-Twin Cities 
route in order to protect Northwest in the Grand Forks-Twin Cities 
market. The limited competition for Northwest which might accrue in 

the Grand Forks-Twin Cities market because of the extension of North 
Central's segment 8 to a stronger terminal at Minot, would not seriously 
impair Northwest's operations and, in our judgment does not justify the 
imposition of the more rigid restrictions requested by Northwest. Where, 
as here, the local service carrier has already held nonstop rights, we 
feel a stronger case must be made to withdraw such nonstop authority. 

6. Petitions seeking reconsideration of our decision not to impose 
labor provisions for the protection of the employees of Braniff, United, 
and Western who might be adversely affected by the suspension of these 
carriers at various points throughout the Seven States area, have been 
filed by the Brotherhood and the Air Line Pilots Association. We find 
that we have not had sufficient opportunity to adequately consider the 
various problems presented by these petitions. We are therefore 
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temporarily deferring our decision on this issue. 
We have considered the remaining matters set forth in the petitions 
filed herein and find that, except to the extent indicated above, they do 


not warrant the relief requested. 
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ACCORDINGLY, IT IS ORDERED: 
1. That decision on the petitions for reconsideration filed herein 
by the Brotherhood and the Air Line Pilots Association, be and it hereby 


is temporarily deferred; and 

2. That, except as provided in paragraph "1" above, the petitions 
for reconsideration filed herein, be and they hereby are denied. 

Durfee, Chairman, Gurney, Vice Chairman, and Denny, Member 
of the Board, concurred in the above opinion. Minetti and Hector, 
Members, did not take part in the decision. 


279 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NORTH CENTRAL AIRLINES, INC., 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD, ; No. | 14, 947 
Respondent, 


STATE OF WISCONSIN, 
CITY OF MARSHFIELD, WISCONSIN 
CITY OF ASHLAND, WISCONSIN 


Intervenors. 


STIPULATION 
Pursuant to Rule 38(k) of the Rules of this Court, the parties and 
intervenors, subject to the approval of the Court, hereby stipulate and 
agree as follows with respect to the issues and the procedure and dates 
for the filing of the briefs and joint appendix to briefs herein: 


I 
Issues 

Petitioner's statement of issues is as follows: 

1. Did the Civil Aeronautics Board deprive North Central of a full 
and fair hearing and commit prejudicial error when it permitted represent- 
atives of its Bureau of Air Operations, a party to the proceeding below, to 
be present, to the exclusion of all other parties, at the confidential Board 
conferences during which this case was considered? 

2. Did the Board exceed its statutory authority when it amended 
North Central's certificate so as to require North Central, an unwilling 
carrier, to serve Ashland, Wisconsin, on its Segment 1, Rockford, Il- 
linois, on its Segment 5, and Marshfield and Appleton, Wisconsin, on its 
Segment 10? | 

3. Do the Board's basic and ultimate findings of fact support and 


lead rationally to its conclusions that Ozark Airlines, instead of North 
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Central, should be selected to provide scheduled air transportation on 
the following route segments: 


(2) Between Des Moines, Iowa, and Minneapolis/St. 


Paul (Twin Cities), via various intermediate points ? 

(b) Between Davenport/Moline (Quad Cities) and the 

Twin Cities, via various intermediate points ? 

(c) Between the Quad Cities and Chicago ? 
(ad) Between Des Moines and Milwaukee via various 
intermediate points ? 

4. Are the Board's findings with respect to the selection of 
Ozark Airlines instead of North Central to serve the route segments 
mentioned in Question 3, above, supported by substantial evidence on 
the "whole record" as required by section 10(e) of the Administrative 
Procedure Act? 

5. Are the Board's findings with respect to the foregoing mat- 
ters insufficient to allow this Court to properly perform its task of 
judicial review in the following respects: 

(a) Are the Board's findings self-contradictory ? 

(b) Do the Board's findings represent unexplained depar- 
tures from prior established norms ? 

(c) Did the Board fail to make findings on material and 
relevant contentions made by North Central? 

Respondent and intervenors tender no further issues, but re- 
serve the right to rephrase the above issues, or to take the position 
that any matter set forth is unnecessary or irrelevant, or is not prop- 
erly in issue. It is further stipulated that any matter or point in re- 
lation to the above issues not urged by petitioner in its opening brief 
shall be considered abandoned for purposes of review herein. 
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Procedure with respect to filing of 
briefs and joint appendix to briefs 


For the purpose of eliminating needless printing and of facilitating 
the work of the Court, the parties and intervenors agree that their briefs 


and the joint appendix to briefs will be served and filed in accordance 


with the procedures hereinafter set forth: 

All briefs will be served and filed in typewritten or Surinied form 
at the dates fixed hereafter with references to the pages of the certified 
record ("Tr."). Briefs not filed and served in printed form in the first 
place shall be printed and the printed copies served and filed without 
avoidable delay after service of the typewritten briefs. At the time each 
party serves its brief in the first place it will also serve its designation 
of the portions of the certified record to be printed in the joint appendix. 
As soon as all designations have been made, the petitioner shall cause 
the joint appendix to be printed with the page numbers of the record as 
certified to this Court appearing at the place where each new record page 
begins on the printed page of the joint appendix, and running heads show- 
ing the record pages appearing thereon shall be printed at the outer top 
corner of each page of the printed joint appendix. The usual numerical 
designation of the printed joint appendix will appear in the center of the 
top of the page. | 

Petitioner will serve its brief, together with designations of those 
portions of the certified record which it wishes to have printed in the 
joint appendix, upon respondent and intervenors on or before August 1, 
1959. Respondent and the intervenors will serve their briefs and desig- 
nations on petitioner on or before September 15, 1959. ‘Petitioner will 
serve its reply brief, if any, and supplemental designations, if any, upon 
respondent and intervenors on or before September 30, 1959. 

The joint appendix shall contain the materials required to be print- 
ed by the Rules of this Court, except the petition for review; the materials 
designated by the parties as heretofore provided; and this stipulation and 
the order of the Court approving the stipulation. 
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It is further agreed and stipulated that any party or intervenor on 
brief and argument, and the Court in reaching its decision, may refer 
to and rely upon any portion of the unprinted transcript of record to the 
same extent and effect as if such portion of the transcript had been 
printed, it being understood that any portion of the record thus referred 
to will be printed in a supplemental joint appendix if the Court directs 
the same to be printed. 

Respectfully submitted, 


Emory N. Ellis, Jr. 
Attorney for Petitioner 


William E. Torkelson 
Attorney for State of Franklin M. Stone 
Wisconsin, Intervenor General Counsel 
Civil Aeronautics Board 
John H. Doyle Attorney for Respondent 


Attorney for City of 
Marshfield and City of 
Ashland, Wisconsin, 
Intervenors 


Dated: June 9, 1959 


Before: Bazelon, Circuit Judge, in Chambers. 
ORDER 
Upon consideration of the joint action of all parties to this case 


to dispense with the prehearing conference and for approval of a stipula- 
tion, and it appearing that the stipulation has been lodged with the Clerk, 
it is 

ORDERED that the stipulation is approved and the Clerk is directed 
to file it. 

It is FURTHER ORDERED that the stipulation shall be printed in 
the joint appendix and shall control further proceedings in this case un- 
less amended by further order of this court. 


Dated: June 9, 1959 


